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i 

STATEMENT OF ISSUES PRESENTED 

1. Should the Court certify Plaintiffs’ proposed principal class or proposed 

subclasses? 

VNA answers:  “No.” 

Plaintiffs answer:  “Yes.” 

2. In the alternative, should the Court certify Plaintiffs’ proposed issue class? 

VNA answers:  “No.” 

Plaintiffs answer:  “Yes.”
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INTRODUCTION 

This massive federal case arising out of the Flint water crisis involves over 

100,000 putative class members, suing 27 different defendants, asserting harm from 

at least four toxic substances, and seeking at least six types of damages, including 

personal injury, property damage, and lost business profits.  Despite the many 

differences across those claims, Plaintiffs seek to have them all proceed together in 

one combined class action.  Plaintiffs propose a principal class of all current and 

former Flint residents who received Flint water at any time during an 18-month 

period, along with subclasses for minors, property owners, and businesses.   

This opposition is filed by Veolia North America, LLC, Veolia North 

America, Inc., and Veolia Water North America Operating Services, LLC 

(VWNAOS; collectively, VNA).  The only remaining cause of action against VNA 

is for professional negligence.  Each plaintiff ’s claim against VNA overwhelmingly 

depends on that plaintiff ’s individual circumstances.  For example, each claim for 

personal injury depends on factors personal to that plaintiff, including when and how 

the plaintiff used Flint water, the type of service lines and interior plumbing at the 

locations the plaintiff used the water, and the plaintiff ’s medical history.  Each claim 

for property damage depends on, among other things, the condition of the property’s 

service lines and interior plumbing, and the age, size, and layout of the property.  
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And each claim for business losses depends on individualized factors, including the 

sales history, operations, and finances of the particular business.   

Further, each plaintiff must prove that he, she, or it suffered an injury because 

of VNA’s actions—not just from the Flint water crisis in general.  VNA was in Flint 

only for a limited, one-month engagement, nearly ten months after the City switched 

from Detroit water to Flint River water.  To recover from VNA, each plaintiff must 

establish that VNA caused his or her injuries, as opposed to the government officials 

who created and then covered up the problems with Flint water.  And then the jury 

would need to allocate fault among all defendants and non-parties.  Those are all 

inherently individualized inquiries.   

Courts usually do not certify classes in mass-tort cases because causation and 

injury are so individualized.  This case is much more complicated than most.  

Individualized issues for the more than 100,000 Flint residents (including an 

estimated 20,000 minors), 35,000 residential properties, and 700 businesses would 

overwhelm any common ones.  This would be one of the most complex class actions 

ever tried. 

Plaintiffs attempt to avoid individualized litigation by presenting experts who 

claim that they can offer class-wide proof.  But the only way those experts do that is 

by relying on hypotheticals and assumptions and ignoring all actual data about Flint 

residents, properties, and businesses.  No expert went to Flint, examined any person, 
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tested the pipes in any home, or analyzed the finances of any business—let alone did 

that for all class members.  As the accompanying Daubert motions show, Plaintiffs 

cannot make out their claims using solely class-wide proof.  And in any event, VNA 

has a right to put on individualized defenses.  So one way or another, a class trial 

would involve individualized testimony, medical records, property inspections, and 

expert evidence for each member of the proposed classes.  There would not be one 

class trial, but effectively tens of thousands of individual trials.  That would be 

completely unmanageable.   

There is no need for the Court to undertake that burdensome process.  A 

superior alternative—the bellwether process—is readily available and underway.  In 

that process, each plaintiff can put on the facts of his or her individual case, and 

VNA can put on its individualized defenses.  In a class trial, in contrast, Plaintiffs 

would try to cut corners with class-wide evidence, and the case eventually would 

become individualized at the causation and damages stages anyway.   

The proposed subclasses—especially the minors subclass—have a number of 

unique problems.  And all of the classes are overinclusive as defined, because they 

begin before VNA arrived in Flint.  The Court also should not certify the issue class, 

because it would have no practical benefit, as Plaintiffs would have to show 

individualized causation and damages to be able to recover from VNA.   

The Court should deny Plaintiffs’ motion for class certification.   
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BACKGROUND 

A. Factual Background 

City and state officials caused the Flint water crisis by switching Flint’s 

drinking water to a new source without ensuring that doing so would be safe for Flint 

residents.  They then compounded the water crisis by downplaying and covering up 

the problems with the water and by refusing to take (and then delaying) steps to 

remediate the problems.  See Flint Water Advisory Task Force, Final Report 1 (Mar. 

2016), ECF No. 1208-109, PageID.36953 (Task Force Report) (“The Flint water 

crisis is a story of government failure, intransigence, unpreparedness, delay, 

inaction, and environmental injustice.”).   

The state environmental agency, the Michigan Department of Environmental 

Quality (MDEQ), “failed in its fundamental responsibility to effectively enforce 

drinking water regulations.”  Task Force Report 1.  Then federal environmental 

regulators, tasked with overseeing the State’s compliance with federal water 

standards, trusted the State to comply with applicable standards, even as they grew 

concerned that state officials were providing misleading and inaccurate information.  

Id.  And the state health agency, the Michigan Department of Health and Human 

Services (MDHHS), “failed to adequately and promptly act to protect public health.”  

Id. 
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In 2013, the City of Flint decided to stop buying drinking water from Detroit.  

See Ex. 2, COF_FED_0043822 at COF_FED_0043824.  But the City’s new system 

would not be ready until 2016 at the earliest.  See Ex. 3, COF_FED_0032174 at 

COF_FED_0031274.  The City’s temporary solution was to use the existing Flint 

Water Treatment Plant to treat and distribute Flint River water.  See id.  Since 1967, 

the City had used the plant only in emergencies.  See Ex. 4, Oct-7-2019 

EGLE0058088 at 1.  But the City decided to overhaul the plant for full-time use 

during the interim period, based on studies and proposals by Lockwood, Andrews & 

Newnam, Inc., Lockwood, Andrews & Newnam, P.C., and Leo A. Daly Company 

(collectively, LAN).  See id. at 8-10; Ex. 5, LAN_FLINT_00063890 at 

LAN_FLINT_00063904.  The Governor’s Office, the MDEQ, and the Treasurer’s 

Office all approved that plan.  See Task Force Report 16-17, PageID.36968-36969; 

see, e.g., Ex. 6, 6-6-2016 SOM-MASON 00063591; Ex. 7, Mar-30-2020 

TREAS037224.   

The refurbishment of the Flint Water Treatment Plant was woefully 

inadequate.  The City knew that the Flint River water was challenging to treat 

because of high levels of industrial run-off in the water.  See Ex. 4, Oct-7-2019 

EGLE0058099 at 4, 7-8.  But the City did not budget enough money for the 

refurbishment, did not upgrade the Plant to include all the necessary treatment 

equipment, and did not adequately train the Plant’s staff.  See Ex. 8, Green Dep. 
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30:8-34:8; Ex. 9, COF_FED_0540536 at COF_FED_0540574; Ex. 10, 04-15-2016 

SOM0024921.  Further, the MDEQ, the lead regulatory agency in charge of 

supervising the water-source switch, told the City it did not need to use corrosion 

controls and did not need to fully study the corrosion-control issue before the switch.  

See Task Force Report 27, PageID.36979; Ex. 11, Glasgow Dep. 73:18-74:8, 

218:12-16. 

A week before the switch, the Plant’s manager, Michael Glasgow, warned city 

and state officials that his staff and equipment were not prepared for the switch.  See 

Ex. 10, 04-15-2016 SOM0024921.  But the officials, including public works 

manager Howard Croft, utilities administrator Daugherty Johnson, and MDEQ 

employees Michael Prysby and Stephen Busch, ignored the warnings.  See Ex. 11, 

Glasgow Dep. 479:20-480:6.  On April 25, 2014, the City switched to Flint River 

water.  See Ex. 3, COF_FED_0032174.   

Almost immediately, Flint residents complained of problems.  Ex. 11, 

Glasgow Dep. 488:16-20.  Residents stated that the water smelled bad and was 

discolored, and that they felt ill after drinking it.  See id. at 512:6-15; Ex. 12, Johnson 

Dep. 569:9-17.  Other health problems quickly arose.  By the summer of 2014, the 

Michigan Department of Health and Human Services (MDHHS) reported a spike in 

cases of Legionnaires’ disease in Flint.  See Ex. 13, 07-05-2016 SOM-Kidd 

0005870.  In August and September 2014, the City issued boil-water advisories due 
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to high levels of E. coli.  See Ex. 14, COF_FED_0042553; Ex. 15, 

COF_FED_0007288; Ex. 16, COF_FED_0010485. 

The City responded to the E. coli problem by increasing the concentration of 

chlorine in the water.  See Ex. 16, COF_FED_0010485.  That higher concentration 

of chlorine led to increased levels of a disinfection byproduct called trihalomethanes 

(TTHMs), which can be toxic and carcinogenic above a certain level.  See 40 C.F.R. 

§ 141.64 (setting an upper limit on the levels of TTHMs in drinking water).  In 

December 2014, when the TTHM levels in Flint water exceeded federal standards 

for the second quarter in a row, the MDEQ sent the City a violation notice.  See Ex. 

17, COF_FED_1151191.  To address that issue, the City issued a request for 

proposals for a company to help the City “review and evaluate the water treatment 

process and distribution system.”  Ex. 18, COF_FED_0029138.  

VNA responded to the City’s request.  Although VNA proposed to conduct a 

full review of the Flint water system, the City ultimately hired VNA for a much more 

limited project.  See Ex. 19, VWNAOS018930 at 9.  City officials made it clear to 

VNA that VNA should focus on TTHMs, not any other water contaminant.  See Ex. 

20, COF_FED_0072895 (City explaining to State officials that “Veolia’s 

commissioned scope of work was to focus on the TTHM concerns”); Ex. 21, 

VWNAOS087372 at 2 (“[T]he primary focus of [VNA’s] review was based on 

solving the TTHM problem.”).  City officials also instructed VNA not to review the 
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decision to switch to Flint River water and not to recommend switching back to 

Detroit water.  Ex. 22, Gnagy Dep. 150:20-151:9; see Ex. 23, VWNAOS020165 at 

2 (noting that “the change from [Detroit water] or the history of the [Flint] utility” 

was “[n]ot in scope”).   

The City and VNA (specifically, VWNAOS) signed the contract on February 

10, 2015.  VNA completed the project on March 12, 2015.  See Ex. 21, 

VWNAOS087372 at 1.  Pursuant to the contract, the City paid VNA $40,000 for its 

limited review.  See Ex. 19, VWNAOS018930 at 9.  

Throughout the project, the City hid critical information from VNA.  For 

example, on February 18, 2015, the City learned of test results showing elevated lead 

levels at the home of Flint resident Leanne Walters.  See Ex. 24, CROFT-

0000000125.  The City never shared those test results with VNA, even though 

VNA’s engineers were on site at the Flint Water Treatment Plant at the time.  See

Ex. 22, Gnagy Dep. 691:10-692:10.  Instead, the City provided other test results to 

VNA—results that did not show any problems with the water.  See id. at 223:22-

227:23, 651:8-24; Ex. 25, VWNAOS134132; Ex. 26, VWNAOS020758.   

Based on the test results the City selectively provided, VNA issued an interim 

report stating that Flint water was within applicable state and federal safety limits.  

See Ex. 23, VWNAOS020165 at 3.  Nonetheless, VNA’s engineers told City 

officials that the corrosivity of the water, if left untreated, could create problems with 
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lead and copper in the future, and they recommended that the City consider 

implementing corrosion controls at the Flint Water Plant.  See Ex. 24, CROFT-

0000000125.  VNA repeated that advice to City, MDEQ, and EPA officials at a 

meeting about the Flint water system in early March 2015.  Ex. 27, 

VWNAOS060386 at 3 (presentation expressly recommending that the City “add 

corrosion control”). 

In its final report, VNA provided the City with a number of recommendations 

to address Flint’s water-quality problems.  To address TTHMs, VNA recommended 

that the City add a charcoal filter and increase dosages of ferric chloride, a chemical 

that helps remove impurities in the water.  See Ex. 21, VWNAOS087372 at 9-10.  

VNA also recommended that the City “initiate discussions with the State on the 

addition of a corrosion control chemical,” such as “0.5mg/L [of ] phosphate.”  Id. at 

10.  The State has since acknowledged that this recommendation was “perfectly 

appropriate” and “sensible.”  Ex. 28, Oswald Dep. 223:3-17, 458:2-20.  Ultimately, 

the City adopted only the recommendation to add a filter; it did not increase ferric 

chloride dosages to the level VNA recommended to address the TTHM levels.  See 

Ex. 8, Green Dep. 41:11-42:23; Ex. 11, Glasgow Dep. 646:23-647:6.  LAN similarly 

recommended that the City increase dosages of ferric chloride; the City did not adopt 

that recommendation, either.  See Ex. 8, Green Dep. 64:2-24. 
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In the summer and fall of 2015, the problems with Flint water continued.  

During that time, city and MDEQ officials knew that there was a lead problem with 

the water, and they covered it up.  See Ex. 29, COF_FED_0103992; Ex. 11, Glasgow 

Dep. 756:7-758:18; Ex. 30, 04-15-2016 SOM0007271.  Glasgow, the manager of 

the Flint Water Treatment Plant, falsified test results to make it appear that the water 

was within legal limits, when in fact it was not.  See Ex. 11, Glasgow Dep. 722:10-

25:9; Ex. 31, Mar-23-2020 GOV0206271 at 2-3.  MDEQ officials falsely 

represented to the EPA that the City had implemented corrosion controls, even 

though the MDEQ knew that the City had not done so.  See Ex. 32, Aug-14-2019 

EGLE0260445.   

By July 2015, the EPA knew “that there was a systemic problem” with lead 

in Flint water.  McCarthy Testimony 1, ECF No. 1208-1, PageID.34579.  The EPA 

Administrator admitted that the EPA “spent too long trusting the state that they were 

going to do the right thing.”  Id.  When the EPA pressed state officials to address the 

problem, they agreed to address it, but “then all they did was slow walk it.”  Id.  In 

October 2015, Governor Snyder finally ordered the City to switch back to Detroit 

water.  See Ex. 33, 04-15-2016 SOM0008786. 

Later investigations revealed that the principal cause of the problems with 

Flint water was that the City failed to address corrosion concerns associated with the 

switch to the Flint River.  During the years of using Detroit water, the metal in 
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service lines or interior pipes made of iron or lead had reacted with the chemicals in 

that water to form a protective scale on the inside of the pipes.  Ex. 34, Duquette 

Report 8.  The City did not assess how the scale would fare when exposed to water 

from the Flint River, which has a different chemistry than Detroit water.  Id. at 8-9.  

When the City started using Flint River water, the outer layers of the scale started to 

break down, and pieces of the scale (which included particles of lead and iron) 

entered the water supply.  Id.

Nearly all of the scale release associated with the switch to Flint River water 

occurred within the first few months of the switch.  Dr. Marc Edwards, a professor 

at the Virginia Polytechnic Institute and State University, was one of the first experts 

to discover the cause of the problems with Flint water.  See Ex. 35, Edwards Dep. 

300:13-20.  By analyzing biosolids in Flint sewage water, he determined that the 

release of scale particles containing lead, and any resulting effects on Flint residents, 

largely ended by summer 2014.  See Ex. 36, Edwards Dep. Ex. 33 at 480-81.  That 

is, the lead release and the harms caused by it occurred within the first few months 

after the switch—well before VNA arrived on the scene.  The water lead levels 

spiked in June through August 2014, then returned to pre-switch levels by September 

2014.  See Ex. 35, Edwards Dep. 253:12-254:14; Ex. 36, Edwards Dep. Ex. 33 at 

478.   

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45356   Filed 01/07/21   Page 34 of 173



12

B. Procedural Background 

1. Plaintiffs’ Professional Negligence Claims Against VNA  

The named plaintiffs in this case are ten Flint residents—three adults, two 

minors, two property owners, and three business owners.  Fifth Am. Compl. ¶¶ 11-

33, ECF No. 1187-3, PageID.28596-28606 (Compl.).  Plaintiffs seek damages 

caused by at least four substances in Flint water—lead, TTHMs, E. coli, and 

legionella—although the named plaintiffs allege injuries only from lead.  See Mem. 

in Supp. of Pls.’ Mot. for Class Cert. 64, ECF No. 1207, PageID.34501 (Mot.).  

Plaintiffs seek to recover for a wide variety of injuries, including personal injuries, 

property damage (costs of remediating service lines and interior plumbing, plus 

diminution in property values), and economic losses (lost business profits and 

various out-of-pocket expenses).   

Plaintiffs sued more than two dozen defendants, including City and State 

officials, the City, several State agencies, LAN, and VNA.  Compl. ¶¶ 35-78, 

PageID.28606-28622.  All defendants other than LAN and VNA have preliminarily 

agreed to settle the claims against them.  See Mem. in Supp. of Pls.’ Mot. to Establish 

Settlement Claims Procedures 1 & n.1, ECF No.1318, PageID.40263.   

Plaintiffs’ only remaining cause of action against VNA is for professional 

negligence.  See In re Flint Water Cases, 384 F. Supp. 3d 802, 874 (E.D. Mich. 

2019).  To prevail on that cause of action, each Plaintiff must establish the elements 
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of duty, breach, causation, and injury with respect to VNA, and then must establish 

each person’s damages.  See In re NM Holdings Co., 622 F.3d 613, 618 (6th Cir. 

2010) (citing Haliw v. Sterling Heights, 464 Mich. 297, 309-10 (2001)).  Plaintiffs 

allege that VNA was negligent in:  (1) failing to perform a “root cause analysis” of 

the problems with Flint water; (2) failing to more forcefully recommend that the City 

institute corrosion controls; (3) recommending that the City increase its dosages of 

ferric chloride to help remove TTHMs; (4) not recommending that the City switch 

back to Detroit water; and (5) stating in reports and public statements that Flint water 

was “safe.”  See Mot. 57, PageID.34494; Russell Report §§ 4.1-3, ECF No. 1208-

67, PageID.35419-35423; Ex. 37, Russell Dep. 258:15-259:10, 265:22-267:14; 

Gardoni Report § 6.2, ECF No. 1208-114, PageID.37181-37183.   

2. Plaintiffs’ Motion For Class Certification 

Proposed classes.  Plaintiffs seek certification of one principal class and three 

subclasses to encompass their myriad theories of recovery.  See Mot. xii, 

PageID.34436.  The proposed classes are defined as: 

Principal class:  “All current and former residents of the City of Flint who, 
for any period of time between April 25, 2014, and October 16, 2015, received 
drinking water supplied by the City of Flint regardless of whether the resident 
purchased the water from the City.”  Mot. xii, PageID.34436.   

Minors subclass:  “All children who, during the period from May 1, 2014, to 
January 5, 2016, were (a) in utero or between the ages of 0 to 10 years old, (b) 
lived in an identified residence or attended an identified school or day care, 
and (c) were exposed through ingestion to unfiltered Flint public water at such 
residence, school, or day care for at least 14 days within a 90 day period.”  
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Mot. xii, PageID.34436.  Plaintiffs specify that “exposed through ingestion” 
means that the minor or the mother drank unfiltered Flint tap water or ate food 
prepared with unfiltered tap water.  Id. at 32 n.128, PageID.34469. 

Residential property subclass:  “All persons and entities who, from April 
25, 2014, to present, owned residential property within the City of Flint.”  
Mot. xii, PageID.34436. 

Business subclass:  “All persons and entities who, as of April 25, 2014, 
owned and operated a business within the City of Flint.”  Mot. xii, 
PageID.34436.  

Plaintiffs seek both damages and injunctive relief for the principal class and minors 

subclass, and only damages for the residential property and business subclasses.  See 

Mot xii, PageID.34436.  They estimate that there are over 100,000 members of the 

principal class (including over 20,000 minors); that the residential property subclass 

includes over 35,000 residential properties; and that the business subclass contains 

over 700 businesses.  Id. at 35, PageID.34472.  

In the alternative, Plaintiffs seek certification of the principal class as an issue 

class.  Mot. 31, 97, PageID.34468, 34534; see Fed. R. Civ. P. 23(c)(4).  They identify 

the common issues as “factual and legal questions pertaining to [VNA’s] duty to the 

Class” and “issues relating to [VNA’s] role in contaminating Flint’s drinking water.”  

Mot. 98-99, PageID.34535-34536.   

Proposed experts.  Plaintiffs contend that they can use expert testimony to 

establish the elements of professional negligence on a class-wide basis.  Those 

experts generally assume that there are no individual variations among class 

members.  They base their opinions on blanket assumptions for hypothetical 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45359   Filed 01/07/21   Page 37 of 173



15

plaintiffs—assumptions they did not attempt to validate.  None of Plaintiffs’ experts 

visited Flint; examined an actual Flint resident, property, or business; or reviewed 

evidence for any individual Flint resident, property, or business—not even for the 

named plaintiffs.   

Plaintiffs’ experts admit that in an individual case, they would not rely on 

unverified class-wide assumptions, but would examine the individual person, 

property, or business.  E.g., Ex. 37, Russell Dep. 50:7-51:6; Ex. 38, Reicherter Dep. 

411:22-413:19.  Many of the experts’ assumptions are disproven by actual data about 

Flint residents, including from the named plaintiffs.  As one example, Plaintiffs’ 

experts assume that the service lines and interior plumbing in every home in Flint 

must be replaced because of the Flint water crisis, see Mot. 67-68, PageID.34504-

34505, even though inspections of two named plaintiffs’ homes reveal no detectable 

damage from the crisis, see Ex. 34, Duquette Report 25.  

Claims for personal injuries.  Plaintiffs seek to recover damages for personal 

injuries for both the minors subclass and the principal class.  But their experts 

address only the minors subclass, and not any adult plaintiffs.  Further, Plaintiffs’ 

experts only address lead-related injuries, not any injuries related to TTHMs, E. coli, 

or legionella.  Thus, Plaintiffs do not even attempt to show that they can prove 

liability using common evidence for the adults or for any injuries other than those 

caused by lead.   
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For claims for lead injuries in minors, Plaintiffs rely on the following expert 

testimony to try to establish liability on a class-wide basis: 

 Dr. Larry Russell and Dr. Paolo Gardoni state that LAN and VNA were 
negligent in not recommending that the City use corrosion controls.  Mot. 
55-60, PageID.34492-34497. 

 Dr. Clifford Weisel says that the City’s lack of corrosion controls at the 
time of the switch to Flint River water caused lead particles to enter the 
City’s drinking water.  Mot. 74, PageID.34511.  

 Dr. Pierre Goovaerts identifies homes, schools, and daycare centers that 
Plaintiffs contend had elevated water lead levels.  Mot. 74, PageID.34511.   

 Dr. Panos Georgopoulos asserts that any minor who drank unfiltered Flint 
water at one of the locations Dr. Goovaerts identified for 90 days during 
the class period likely had elevated blood lead levels.  Mot. 75, 
PageID.34512.   

 Dr. Howard Hu and Dr. Bruce Lanphear contend that any minors who meet 
Dr. Georgopoulos’s criteria likely “sustained non-negligible impairment 
of their neurobehavioral development.”  Mot. 75-76, PageID.34512-
34513.  

 Dr. Alan Ducatman asserts that those minors will require ongoing medical 
monitoring and treatment.  See Mot. 70-71, PageID.34507-34508.1

None of the experts examined or reviewed the medical records of any minor in Flint.  

None visited or examined any of the properties Dr. Goovaerts identified as places of 

potential exposure to lead.  No opinion links any alleged injury to VNA.  And many 

expert opinions depend on another expert’s opinion—so if one is unreliable, the 

1  Plaintiffs’ two other experts, Dr. Daniel Keating and Dr. Daryn Reicherter, claim 
that all Flint residents will require mental-health services to treat the “mental and 
behavioral health issues” caused by the “community trauma” of the Flint water 
crisis.  Mot. 71-72, PageID.34509-34510.   
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other is unreliable as well.  Finally, Plaintiffs acknowledge that each minor’s lead-

related damages would have to be determined using individualized evidence.  See 

Mot. 85, PageID.34522.   

Property damage.  Plaintiffs contend that they can use common evidence to 

establish liability for the cost of remediating service lines and interior plumbing and 

for diminution in property values.  To determine liability and damages for plumbing 

remediation, Plaintiffs rely on the following expert testimony: 

 Dr. Russell asserts that all plumbing in Flint was severely damaged by the 
Flint water crisis, so every home in Flint must have all of its service lines 
and interior plumbing replaced.  See Mot. 67-68, PageID.34504-34505. 

 Bruce Gamble and David Pogorilich estimate remediation costs for all 
residential properties in Flint using a “prototypical” single-family detached 
home of 1,100 square feet.  Pogorilich Report 6-7, ECF No. 1208-132, 
PageID.37647-37648.   

Those experts did not visit any home in Flint and did not make any effort to 

determine whether any service lines, interior pipes, or fittings actually sustained 

damage.  They also did not determine the actual costs of remediation for any home 

in Flint.  And they did not attempt to determine whether any property damage is 

attributable to an action by VNA, as opposed to the initial switch to Flint River water 

before VNA arrived.   

For diminution in property values, Plaintiffs rely on another damages expert, 

Dr. David Keiser.  He estimates a city-wide fall in property values due to the Flint 

water crisis using a model that compares property prices in Flint to prices in other 
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cities.  Mot. 77-78, PageID.34514-34515.  He did not consider the results of any 

appraisal of any individual property in Flint.  See Ex. 39, Keiser Dep. 482:13-21.2

Economic loss.  For the business subclass, Plaintiffs contend that they can use 

common evidence to prove lost profits and to establish the amount of damages.  

Plaintiffs rely on Dr. Robert Simons, who identifies 26 industry subsectors that he 

says were negatively affected by the Flint water crisis and then assumes that all 

business closures and revenue declines in those sectors were caused by the Flint 

water crisis.  See Mot. 78-79, PageID.34515-34516.  Dr. Simons did not review any 

actual business’s records.  See Ex. 40, Simons Dep. 456:21-457:16.  

For the principal class, Plaintiffs contend that Dr. Keiser can calculate 

aggregate damages for two types of out-of-pocket expenses—the cost of buying 

bottled water and filters, and the cost of paying water bills for contaminated water.  

2  On January 4, 2020, Plaintiffs served a supplemental expert report for Dr. Keiser—
more than six months after the deadline for Plaintiffs’ expert reports and only three 
days before the deadline for VNA’s class certification opposition and accompanying 
Daubert motions.  Because that supplemental report was filed so close to the 
deadline for the class certification opposition, VNA was not able to depose Dr. 
Keiser about the supplemental report, and VNA’s experts had insufficient time to 
review and respond to that report properly.  As a result, VNA could not address the 
supplemental report in its class certification opposition or Daubert motions.  

 VNA intends to move to strike the supplemental Keiser report because it was 
filed so late, at great prejudice to VNA.  The Court should grant that motion, but in 
the event it does not do so, VNA would like the opportunity to re-depose Dr. Keiser, 
supplement its responsive expert report, and respond to Dr. Keiser’s supplemental 
report in a supplemental class certification brief and supplemental Daubert motion.   
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Mot. 65-66, 69-70, PageID.34502-34503, 34506-34507.  Dr. Keiser did not perform 

those calculations; he just said he could do so after additional discovery.  See id. at 

65, PageID.34502.   

Proposed trial plan.  Plaintiffs provided a perfunctory, four-page trial plan 

that proposes a three-phase trial:  (1) a jury determines liability; (2) if the jury 

imposes liability, the Court could enter an injunction that requires class-wide 

medical monitoring and treatment; and (3) from that medical monitoring and 

treatment, Plaintiffs could establish actual injuries and seek damages for those 

injuries.  See Pls.’ Proposed Trial Plan 2-3, ECF No. 1208-93, PageID.36064 (Trial 

Plan).   

In phase one, which would last five to six weeks, Plaintiffs say the parties 

could litigate: 

 Liability and entitlement to injunctive relief for the claims of the minors 
subclass for personal injuries related to lead exposure, Trial Plan 2, 
PageID.36064; 

 “[L]iability, causation, injury, and class-wide damages” for all other 
claims for personal injuries (although they never explain how they could 
do so for adults or non-lead injuries), Trial Plan 2, PageID.36064; 

 “[A]ll issues,” including “causation, injury, and damages” for claims for 
property damage, Trial Plan 2, PageID.36064; and 

 “[A]ll issues,” including “causation, injury, and damages” for claims for 
business losses, Trial Plan 2, PageID.36064.   
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Plaintiffs’ plan would require the parties to litigate causation and injury for over 

100,000 Flint residents, as well as causation, injury, and damages for over 35,000 

different residential properties and for over 700 businesses, in one six-week trial.   

In phase two, Plaintiffs propose to adjudicate the minors’ individualized 

damages claims.  Trial Plan 3, PageID.36065.  They envision the Court entering an 

injunction establishing a medical monitoring and treatment program to evaluate each 

minor’s injuries.  Id. at 2, PageID.36064.  They would then use those evaluations to 

determine each person’s damages.  Id.  That is, the injunction is just a way for 

subclass members to try to discover injuries in order to make a claim for money 

damages.  Plaintiffs admit that the damages would need to be adjudicated on an 

individual basis, for over 20,000 minors.  See id. at 3, PageID.36065.   

In phase three, Plaintiffs say they will adjudicate all “[r]emaining issues.”  

Trial Plan 2, PageID.36064.  The only issues they identify are individualized 

damages for personal injuries for the principal class.  Id. at 4, PageID.36066.  

Plaintiffs say that phase three “may proceed in parallel with” phase two, although 

they do not explain how the Court could feasibly adjudicate damages for the more 

than 20,000 members of the minors subclass at the same time as the more than 

80,000 other members of the principal class.  Id.

Plaintiffs do not provide any additional detail explaining how their proposed 

trial would unfold.   
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3. The Court’s Order For Supplemental Briefing On The 
Proposed Minors Subclass 

The Court asked the parties to address three questions about the minors 

subclass:  (1) how the Court could feasibly identify all the members of the proposed 

minors subclass and appoint guardians for each member; (2) whether minors can be 

bound by the outcome of a class trial on liability; and (3) whether minors can be 

bound by a class settlement.  See Order on Suppl. Briefing 6-7, ECF No. 1308, 

PageID.39855-39856.  Plaintiffs have filed a supplemental brief responding to those 

questions.  See Suppl. Br., ECF No. 1327, PageID.41421 (Suppl. Br.).  VNA 

addresses the Court’s questions in this opposition.   

LEGAL STANDARD 

Plaintiffs have the burden to show that their proposed class and subclasses 

meet the requirements for class certification.  See Wal-Mart Stores, Inc. v. Dukes, 

564 U.S. 338, 350 (2011).  They must show that each proposed class meets the four 

prerequisites of Rule 23(a)—numerosity, commonality, typicality, and adequacy of 

representation—as well as one of the requirements of Rule 23(b).  See Fed. R. Civ. 

P. 23.   

Rule 23(b) contains two options, based on whether a plaintiff is seeking 

injunctive relief or damages.  To obtain injunctive relief under Rule 23(b)(2), 

Plaintiffs must show that the proposed class is cohesive and that the class seeks “final 

injunctive relief.”  Coleman v. Gen. Motors Acceptance Corp., 296 F.3d 443, 446 
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(6th Cir. 2002).  To recover damages under Rule 23(b)(3), Plaintiffs must show that 

common issues predominate over individualized issues and that a class action would 

be superior to other forms of adjudication.  See Fed. R. Civ. P. 23(b)(3).   

Rule 23 also permits certification of an issue class.  To obtain certification of 

an issue class in the Sixth Circuit, Plaintiffs must show that common issues exist; 

that common questions predominate over individual questions within those issues; 

that issue-class certification would be the superior method for adjudicating the case; 

and that proceeding with an issue class would not violate the Seventh Amendment.  

See Martin v. Behr Dayton Thermal Prods. LLC, 896 F.3d 405, 411-12 (6th Cir. 

2018), cert. denied, 139 S. Ct. 1319 (2019); see also Fed. R. Civ. P. 23(c)(4).  

The trial court should conduct a “rigorous analysis” to determine whether 

proposed classes meet the requirements for class certification.  Comcast Corp. v. 

Behrend, 569 U.S. 27, 33 (2013) (internal quotation marks omitted).  That analysis 

includes considering the merits of the plaintiffs’ claims to the extent needed to decide 

class-certification issues; the trial court may not uncritically accept the plaintiffs’ 

allegations.  Id.; see Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 275 

(2014) (“[P]laintiffs wishing to proceed through a class action must actually prove—

not simply plead—that their proposed class satisfies each requirement of Rule 23.”). 

The trial court should rule on challenges to the plaintiffs’ experts at the class-

certification stage.  That means resolving Daubert motions, to decide whether the 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45367   Filed 01/07/21   Page 45 of 173



23

proposed expert evidence and methods are sufficiently reliable and relevant to 

support class certification under Rule 23.  See In re Zurn Pex Plumbing Prods. Liab. 

Litig., 644 F.3d 604, 611-12 (8th Cir. 2011); In re FCA US LLC Monostable Elec. 

Gearshift Litig., 382 F. Supp. 3d 687, 692 (E.D. Mich. 2019); see also Daubert v. 

Merrell Dow Pharms., 509 U.S. 579 (1993).3  If the court decides that the testimony 

of plaintiffs’ experts is reliable and relevant under Daubert, the court should not 

automatically credit that evidence, but instead should evaluate the competing 

testimony of the defendant’s experts.  See, e.g., In re Lamictal Direct Purchaser 

Antitrust Litig., 957 F.3d 184, 194 (3d Cir. 2020); Blades v. Monsanto Co., 400 F.3d 

562, 575 (8th Cir. 2005); Serrano v. Cintas Corp., No. CIV. 04-40132, 2009 WL 

910702, at *6 (E.D. Mich. Mar. 31, 2009), aff’d sub nom. Davis v. Cintas Corp., 717 

F.3d 476 (6th Cir. 2013).   

3 Courts in this district sometimes go further and decide whether the experts’ 
testimony and supporting evidence actually would be admissible at trial.  See, e.g.,
In re FCA US LLC Monostable Elec. Gearshift Litig., 382 F. Supp. 3d at 692; 
Schechner v. Whirlpool Corp., No. 2:16-CV-12409, 2019 WL 978934, at *3 (E.D. 
Mich. Feb. 28, 2019).  Some circuits do not require that, see Sali v. Corona Reg’l 
Med. Ctr., 909 F.3d 996, 1003 (9th Cir. 2018); In re Zurn Pex Plumbing Prod. Liab. 
Litig., 644 F.3d at 614; the Sixth Circuit has not decided the issue, see Hicks v. State 
Farm Fire & Cas. Co., 965 F.3d 452, 465 (6th Cir. 2020).  The important point is 
that, even if the expert testimony is not yet in a form that would be admissible at 
trial, the court at the class-certification stage should “scrutinize[] the reliability of 
the expert testimony in light of the criteria for class certification and the current state 
of the evidence,” to determine whether plaintiffs can make out their claims using 
class-wide proof.  In re Zurn Pex Plumbing Prod. Liab. Litig., 644 F.3d at 614.  Here, 
that means determining whether the expert testimony is sufficiently reliable and 
relevant to establish liability and damages attributable to VNA on a class-wide basis.  
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The court also should consider “how a trial on the merits would be conducted 

if a class were certified,” to ensure that a class action would promote judicial 

economy and be fair to both sides.  Sandusky Wellness Ctr. LLC v. ASD Specialty 

Healthcare, Inc., 863 F.3d 460, 468 (6th Cir. 2017); see Amchem Prods. Inc. v. 

Windsor, 521 U.S. 591, 613 (1997).  That includes evaluating how the defendants 

would litigate their defenses; “a class cannot be certified on the premise that [the 

defendants] will not be entitled to litigate [their] . . . defenses to individual claims.” 

Wal-Mart, 564 U.S. at 367.   

SUMMARY OF ARGUMENT 

This case is one of the most complex mass-tort cases ever litigated.  It would 

be unprecedented and unwise to allow it to proceed as a class action.  

Individualized issues overwhelm any common ones, and so Plaintiffs cannot 

show predominance under Rule 23(b)(3), or even commonality, typicality, and 

adequacy of representation under Rule 23(a).  Plaintiffs seek recovery for many 

different types of injuries—personal injury, property damage, and economic losses 

such as lost business profits—each of which will depend on individualized issues.  

At a minimum, the elements of causation and injury, and the amount of damages, 

will be highly individualized.  And VNA then will put on individualized evidence in 

defense—to show, for example, that a person stopped drinking Flint water before 

VNA arrived in Flint, so he or she cannot have injuries attributable to VNA; or that 
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a home inspection shows no detectable damage due to the Flint water crisis.  Most 

mass-tort cases have individualized issues, and this case is much more complicated 

than most.   

Plaintiffs argue that their experts can establish the elements of class members’ 

claims for professional negligence using class-wide evidence, but they are mistaken.  

Their experts paper over the substantial differences among class members by 

presenting opinions about hypothetical plaintiffs.  None of their experts went to Flint 

and examined any person or property.  And none of their experts consulted any data 

about any actual class member—not even for any named plaintiff.  So the experts 

cannot testify as to any actual injuries or causation, or say that their hypothetical 

plaintiffs resemble any class member.  They also do not account for when any injury 

occurred, so they cannot say that the injury was caused by VNA.  And anyway, VNA 

has the right to put on individualized evidence in defense, just as it would in a case 

involving a single plaintiff.   

A class action would not be superior to individual adjudication, as Rule 

23(b)(3) requires.  The bellwether trials for adjudicating individual claims are 

scheduled to begin in June 2021.  The bellwether process will provide a fair process 

for adjudicating each plaintiff ’s claim, while allowing VNA to fully defend against 

that claim.  In contrast, a class trial would be completely unmanageable.  Very few 
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issues, if any, could be decided on a class-wide basis, and the trial would devolve 

into tens of thousands of individual trials on causation and injury.   

Plaintiffs’ proposed minors subclass has those problems, plus more.  The 

subclass is not practically ascertainable, as is required under Rule 23(b)(3); the Court 

would need to conduct individual trials even to determine class membership.  

Beyond that, Michigan law provides robust protections for minors’ claims that could 

not manageably be accommodated in the proposed class action. 

Plaintiffs’ proposed principal class and minors subclass should not be certified 

as injunctive classes.  Plaintiffs do not seek “final injunctive relief ” as required by 

Rule 23(b)(2); they seek a fund to pay for medical monitoring and treatment 

programs, which they intend to use to make claims for damages.  Further, the classes 

are not cohesive enough for class-wide injunctive relief.  

Issue class certification is not warranted here.  Plaintiffs assert that duty and 

breach are common issues, but even if that is true, resolving those two issues would 

barely advance any class member’s claims, because causation, injury, and damages 

would be highly individualized.  Little, if any, efficiency would be gained by using 

an issue class, and it would present a serious risk that the second jury would 

reexamine the findings of the first jury in violation of the Seventh Amendment.   

Finally, all of the class definitions are overbroad, because the class periods 

start nearly ten months before VNA’s involvement in Flint.  And all of the subclasses 
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are broader than the principal class, meaning that they will require separate notice 

and class trials.   

Certifying a class in this complex toxic-tort case would lead to a complex and 

unwieldy trial that would not efficiently resolve any class member’s claims.  The 

Court should deny Plaintiffs’ motion for class certification.  

ARGUMENT 

I. Individualized Questions Will Swamp Any Common Ones, Precluding 
Certification Under The Predominance Requirement Of Rule 23(b)(3) 
And The Commonality, Typicality, And Adequacy Of Representation 
Requirements Of Rule 23(a)  

Plaintiffs’ professional negligence claims against VNA are too individualized 

for class adjudication—particularly with respect to causation, injury, and damages.  

Any class action would inevitably devolve into a series of individual trials.  As a 

result, Plaintiffs’ proposed classes do not meet the Rule 23(a) commonality, 

typicality, and adequacy of representation requirements—much less the “far more 

demanding” Rule 23(b)(3) predominance requirement.  Amchem Prods. Inc. v. 

Windsor, 521 U.S. 591, 624 (1997).4

4  VNA does not deny that Plaintiffs satisfy Rule 23(a)’s numerosity requirement; 
Plaintiffs contend that the proposed principal class consists of over 100,000 
members.  Mot. 35, PageID.34472.  
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A.  Mass-Tort Cases Rarely Are Appropriate For Class Certification 
Because They Present So Many Individualized Issues, And This 
Case Is No Exception 

Courts rarely certify classes in mass-tort cases because causation and injury 

are highly individualized.  See, e.g., Madison v. Chalmette Ref. LLC, 637 F.3d 551, 

555-56 (5th Cir. 2011); Mays v. Tenn. Valley Auth., 274 F.R.D. 614, 626-27 (E.D. 

Tenn. 2011) (Mays v. TVA); Ball v. Union Carbide Corp., 212 F.R.D. 380, 389 (E.D. 

Tenn. 2002), aff’d, 385 F.3d 713 (6th Cir. 2004); Fed. R. Civ. P. 23 advisory 

committee’s note to 1966 amendment (class certification is “ordinarily not 

appropriate” in mass-tort cases “because of the likelihood that significant questions 

. . . of liability and defenses of liability would be present, affecting the individuals 

in different ways.”).  The “overwhelming majority of post-Amchem decisions in 

federal and state court have rejected class certification in mass tort and related 

property damage cases irrespective of the claims asserted by plaintiffs.”  1 

McLaughlin on Class Actions § 5:41 (17th ed. 2020). 

Cases with highly individualized issues are not appropriate for class 

certification because a class action would “sacrific[e] procedural fairness.”  

Amchem, 521 U.S. at 615 (internal quotation marks omitted).  Under the Rules 

Enabling Act, a plaintiff cannot use the class-action device to deprive a defendant of 

its rights.  See 28 U.S.C. § 2072(b) (rules of procedure “shall not abridge, enlarge or 

modify any substantive right”); see also Amchem, 521 U.S. at 613.  That includes a 
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defendant’s due process rights to cross-examine the plaintiffs and to present 

plaintiff-specific evidence in defense.  See, e.g., Lindsey v. Normet, 405 U.S. 56, 66 

(1972).  A court may permit a case to proceed as a class action only if there are few 

individualized issues and the “substantive issues that will control the outcome” are 

common across the class.  Sandusky Wellness Ctr., 863 F.3d at 468 (internal 

quotation marks omitted).  When that condition is satisfied, individualized issues 

will be of little importance, so the defendant is not harmed by being unable to present 

plaintiff-specific evidence.   

This case is not the rare mass-tort case appropriate for class adjudication.  On 

the contrary, the individualized issues in this case are particularly complex.  A 

single-accident, single-defendant mass-tort case (e.g., plane crash or one-time 

release of toxic agents) may meet the requirements for class certification when “the 

disaster is a single course of conduct which is identical for each of the plaintiffs.”  

Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988).  In that 

circumstance, the court may be able to “determine liability (including causation) for 

the class as a whole.”  Olden v. LaFarge Corp., 383 F.3d 495, 508 (6th Cir. 2004).   

Here, Plaintiffs cannot prove liability on a class-wide basis.  They propose a 

broad class of disparate individuals and businesses, who used Flint water in different 

ways at different times, at different locations with service lines and interior plumbing 

composed of different materials.  The class members have nothing in common other 
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than a bare allegation that they all were harmed by Flint water.  And Plaintiffs have 

sued more than two dozen defendants who took different actions at different times, 

with different knowledge and different responsibilities, over multiple years.  The 

fact that many of those other defendants have agreed to settle their claims does not 

make this litigation any less complex, because under Michigan’s comparative-fault 

system, the jury will allocate fault across all parties and non-parties.  As a result, 

individualized questions of injury, but-for causation, proximate causation, damages, 

and allocation of fault will overwhelm any class action.  See Sterling, 855 F.2d at 

1197 (class certification may not be appropriate in “complex” cases, “where no one 

set of operative facts establishes liability” and “no single proximate cause equally 

applies to each potential class member and each defendant”).   

In a similar putative class action involving alleged lead exposure from a 

municipal water system, the trial court denied class certification because of the 

number of individualized issues in the case.  The plaintiffs in Parkhurst v. D.C. 

Water & Sewer Auth., No. 2009 CA 000971 B, 2013 D.C. Super. Lexis 4 (D.C. 

Super. Ct. Apr. 8, 2013) (attached as Exhibit 41), alleged that a change in the District 

of Columbia’s corrosion controls in its water supply caused lead to leach out of pipes 

and fittings and into plaintiffs’ drinking water.  Id. at *3-*4.  They sought 

certification of a class of minors who consumed the allegedly contaminated water.  
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Id. at *12.  The court denied class certification, finding that individualized issues of 

injury, causation, and damages overwhelmed any common issues.  Id. at *39.   

That is even more true here.  This case is more complex than Parkhurst and 

presents many more individualized inquiries.  Parkhurst involved only claims 

against one defendant, for one kind of injury (personal injuries), caused by one kind 

of toxic substance (lead), brought by one type of plaintiff (minors).  This case 

involves claims against over two dozen defendants and non-parties, for three kinds 

of injuries (personal injury, property damage, and economic losses), caused by at 

least four toxic agents, brought by three types of plaintiffs (adults, minors, and 

businesses).  All of those disparate claims will require individualized adjudication, 

precluding class certification.   

B. Plaintiffs Will Need To Prove Injury On An Individual Basis 

To bring a tort claim, each class member must prove that he, she, or it suffered 

a “present physical injury” to person or property.  Henry v. Dow Chem. Co., 473 

Mich. 63, 72 (2005).  Claims for injuries that the class member “may suffer in the 

future” are “precluded as a matter of law,” because “Michigan law requires more 

than a merely speculative injury.”  Id.  And as this Court has recognized, Plaintiffs 

cannot hold VNA liable for any harm suffered before VNA was in Flint.  Tr. of Nov. 

6, 2019, Status Conference 22-23, ECF No. 1009, PageID.26085-26086 (Nov. 6, 

2019, Tr.); see Naccarato v. Grob, 384 Mich. 248, 255 (1970) (a second tortfeasor 
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who acted after a first tortfeasor “ought to be liable for only that portion of damages 

fairly found to have occurred after” the second tortfeasor’s allegedly negligent 

actions).  VNA entered into its contract with the City on February 10, 2015, see Ex. 

19, VWNAOS018930 at 8, and issued its interim report on February 18, 2015, see 

Ex. 23, VWNAOS020165 at 2.  The earliest plausible date on which VNA’s liability 

could start is February 18, 2015.  So each class member must prove that he, she, or 

it suffered a cognizable, incremental injury after that date.   

Plaintiffs claim three types of injuries—personal injury, property damage 

(damage to service lines and interior plumbing, and diminution in property values), 

and economic loss (lost business profits and out-of-pocket expenses).  See Mot. 64-

70, PageID.34501-34507.  They propose to use experts to prove that class members 

suffered those harms on a class-wide basis.  But all of their experts’ proposed 

methodologies depend on blanket assumptions across all class members, and none

of them takes into account evidence from any individual person, property, or 

business.  Further, Plaintiffs’ experts cannot determine when any injuries occurred 

on a class-wide basis, so they cannot establish whether any class member suffered 

an incremental injury as a result of VNA’s alleged professional negligence, as 

opposed to the many actions taken by government officials before that time.   
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1. Claims For Personal Injuries Will Require Individualized 
Inquiries 

Plaintiffs assert that the “fact of personal injury damages can be shown on a 

common, class-wide basis,” Mot. 64, PageID.34501, but they are wrong.  There is 

no class-wide method for proving that each class member suffered a cognizable 

personal injury that is attributable to VNA.  Each class member would have to testify 

about his or her injuries and when the injuries manifested, and would have to 

introduce the results of medical examinations and diagnoses in support.  For 

example, establishing injury from lead exposure requires individual 

neuropsychological testing, along with other individualized evidence such as a 

medical history, school records, and academic testing.  Ex. 42, Gaitanis Report 1-2; 

see Ex. 43, McCaffrey Report 4-5.  Plaintiffs recognize as much.  See Pls.’ Omnibus 

Reply in Supp. of Mot. to Establish Settlement Claims Procedures 13, ECF No. 

1350, PageID.41965 (“[N]eurocognitive testing . . . is considered the gold standard 

in establishing lead related injury in children in any case brought in court.”).  The 

same is true for other types of personal injury—they require individualized 

testimony, medical diagnoses, and other evidence.  See, e.g., Ex. 44, D. Davis Dep. 

68:17-69:15 (named plaintiff Darrell Davis testifying that  

, and presenting 

medical records from that event). 
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Plaintiffs do not cite a single mass-contamination case in which a court held 

that the fact of injury could be determined on a class-wide basis, and VNA has not 

found such a case.  See Quinteros v. Dyncorp Aerospace Operations LLC, No. 06-

61760-CIV, 2007 WL 9700783, at *3 n.5 (S.D. Fla. May 23, 2007) (“[M]ass tort 

cases involving highly individualized personal injuries are not appropriate for the 

class action mechanism.”).  Even in Sterling, a mass-contamination case that 

Plaintiffs cite repeatedly, the Sixth Circuit acknowledged that the “nature” of any 

class member’s injuries, “if any,” was an individualized issue.  855 F.2d at 1197.   

Notably, Plaintiffs do not propose any class-wide method for establishing 

injury for all members of the principal class.  That is not surprising, because the class 

includes so many different types of plaintiffs and so many different claimed injuries.  

The only group for which Plaintiffs propose class-wide proof of injury is for minors, 

and only for lead-related injuries.  See Mot. 73-76, PageID.34510-34513.  Plaintiffs’ 

do not even attempt to show that injury can be proven on a class-wide basis for most 

members of the principal class.  

For lead-related injuries to minors, Plaintiffs argue that their experts can 

establish that every member of the subclass likely sustained an injury.  Their 

approach is as follows:  First, Dr. Weisel sets out criteria for identifying properties 

with likely elevated water lead levels, and Dr. Goovaerts makes a list of properties 

that satisfy those criteria.  Mot. 74-75, PageiD.34511-34512.  Then Dr. 
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Georgopoulos asserts that minors exposed to water at those locations for at least 90 

days during the class period likely would have elevated blood lead levels.  Id. at 75, 

PageID.34512.  Finally, Dr. Hu states that minors with those elevated blood levels 

likely have “sustained non-negligible impairment of their neurobehavioral 

development.”  Id. at 76, PageID.34513.  The experts never specify which water or 

blood lead levels are necessary to cause the claimed injury, and Dr. Hu admits that 

the injury he identifies is not medically diagnosable or measurable in individuals.   

There are at least five problems with Plaintiffs’ approach.   

Problem #1:  Plaintiffs’ use of hypotheticals does not prove that any member 

of the class actually was injured.  The experts’ opinions are based entirely on 

blanket assumptions.  E.g., Ex. 45, Goovaerts Dep. 174:9-12. The experts admit that 

they did not consult any data about any person in Flint, not even for the named 

plaintiffs.  E.g., Ex. 46, Hu Dep. 186:10-15 (“Q. . . .  [Y]ou have not reviewed any 

medical records with respect to any individual Flint citizens, is that correct?  A.  

Correct.”).  In fact, Dr. Georgopoulos says that his approach was meant only to 

provide a “preliminary demonstration” for a “generic” class member; he admits that 

it is not representative of any actual class member.  Ex. 47, Georgopoulos Dep. 

52:16-54:12, 147:22-148-2.  So at most, Plaintiffs’ models establish that a 

hypothetical minor could have been injured, not that any particular member of the 

class actually was injured.  See Ex. 46, Hu Dep. 282:6-9 (“Q. . . .  [I]s it fair to say 
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that you are not offering any opinions with respect to any individual children; is that 

right?  A.  That’s correct.”).  The experts took that approach here even though they 

admitted that in a typical case, they would rely “on [] specific medical diagnos[es] 

that had been made for each of the plaintiffs involved.”  Id. at 172:6-10 (Dr. Hu).   

Hypothetical injury to hypothetical plaintiffs is not enough for class 

certification.  Courts regularly reject plaintiffs’ attempts to obtain class certification 

by using hypothetical, “average” models that “gloss[] over the many individualized 

issues underlying” their claims.  Rowe v. E.I. duPont de Nemours & Co., Civil Nos. 

06-1810, 06-3080, 2008 WL 5412912, at *15 (D.N.J. Dec. 23, 2008).  Plaintiffs 

cannot “substitute” “evidence of hypothetical, composite persons” for evidence from 

“actual class members” “in order to gain class certification.”  Gates v. Rohm & Haas 

Co., 655 F.3d 255, 266 (3rd Cir. 2011).  Put another way, plaintiffs may not litigate 

“on behalf of a ‘perfect plaintiff ’ pieced together for litigation,” forcing the 

defendant “to defend against [that] fictional composite without the benefit of 

deposing or cross-examining the disparate individuals behind the composite 

creation.”  Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331, 344-

45 (4th Cir. 1998).  Yet that is exactly what Plaintiffs propose to do here.   

Problem #2:  The experts’ methodologies are flawed.  Each of the steps of 

Plaintiffs’ approach is flawed, because their experts rely on flawed assumptions and 

unreliable methodologies.  

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45381   Filed 01/07/21   Page 59 of 173



37

First, Plaintiffs’ experts do not establish that the properties they identify 

actually had elevated water lead levels. Dr. Goovaerts compiled his list of properties 

with supposedly elevated water lead levels based on assumptions (supplied by Dr. 

Weisel) that are demonstrably false.  Dr. Weisel assumed that all properties built in 

1986 or earlier would have interior pipes and fittings that contained lead, because 

lead pipes and fittings were banned in 1986.  Ex. 45, Goovaerts Dep. 173:9-174:8.  

But that assumption is wrong, because some homes never had lead pipes or fittings 

to begin with, while others had their pipes and fittings replaced before 2014.  Named 

plaintiff Rhonda Kelso, for instance, replaced all of her internal plumbing with 

copper pipes in 2000.  Ex. 48, Kelso Am. Resp. to Uniform RFAs 13.  At his 

deposition, Dr. Goovaerts admitted that his list is “inaccurate” because it includes 

some homes without lead pipes or fittings.  Ex. 45, Goovaerts Dep. 174:24-175:11.  

So at the very least, individualized inspections would be needed to determine which 

properties to exclude from Dr. Goovaerts’ list.  See id. at 180:12-20. 

Further, Dr. Goovaerts assumes that the principal source of elevated water 

lead levels was interior plumbing containing lead.  See Ex. 45, Goovaerts Dep. 

176:3-17.  In fact, lead service lines were the main contributor to water lead levels, 

and the City’s data show that most homes did not have lead service lines.  Ex. 49, 

Gagnon Report 3-7.  Dr. Goovaerts did not consider that critical fact.  Ex. 45, 

Goovaerts Dep. 95:11-21.  Nor did he consider any test results showing that many 
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properties did not have detectable water lead levels during the class period.  Id. at 

181:18-182:3.   

Second, Plaintiffs’ experts do not establish that people who drank the water at 

the properties on Dr. Goovaerts’s list actually had elevated blood lead levels. They 

do not account for the amount of water that any minor drank, even though Dr. Hu 

admits that the “volume of water that was being consumed” should be an “important 

consideration” in determining injury.  Ex. 46, Hu Dep. 296:12-19; see id. at 273:18-

274:9.  Plaintiffs’ approach includes a person who drank only a small amount of 

unfiltered water while brushing his or her teeth each day—even though such a small 

amount of water would not cause a measurable increase in blood lead levels.  Ex. 

50, Finley Report 53-54.5

Further, even if a person drank a significant quantity of water with elevated 

lead levels, that would not automatically correspond to elevated blood lead levels.  

The extent to which a person’s body absorbs lead from drinking water varies from 

5  Dr. Hu suggests that the 14-day and 90-day criteria in the definition for the 
minors subclass ensure that class members ingested some significant minimum 
amount of water.  See Hu Decl. ¶ 13, ECF No. 1208-90, PageID.35889; Ex. 46, Hu 
Dep. 286:21-287:1.  But Dr. Georgopoulos chose the criteria so that he could use a 
standard model for estimating blood lead levels based on water lead levels.  
Georgopoulos Decl. ¶ 15, ECF No. 1208-137, PageID.37960.  The criteria do not 
require any minimum volume.  If the volume of water ingested were very small, the 
model would estimate an insignificant blood lead level.  Ex. 50, Finely Report 43-
44.  In other words, the 14-day and 90-day criteria do not by themselves ensure that 
each class member experienced significant increases in blood lead levels.   
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person to person, depending on individual habits, physiology, and genetics.  Dr. Hu 

made just this point in his declaration.  See Hu Decl. ¶ 10, PageID.35884-35885 

(“[E]ven if an individual’s level of exposure to tap water is known, that individual’s 

internalized ‘dose’ of lead, i.e., amount of lead that would be absorbed from the 

gastrointestinal tract into blood . . . can be expected to vary based on that individual’s 

nutritional status . . . as well as biological factors,” including age and genetics.).  Dr. 

Georgopoulos agreed.  See Georgopoulos Decl. 21, PageID.37969 (“Within a group 

of similarly exposed children, [blood lead levels] would be expected to vary among 

children as a result of inter-individual variability in media intakes, absorption, and 

biokinetics.”).  An individualized analysis is needed to determine the effect of 

drinking water with an elevated lead level on a particular person.  

Third, Plaintiffs’ experts do not establish that any actual person suffered a 

cognizable physical injury.  Lead is ubiquitous; everyone has some blood lead level.  

So the fact that a person has lead in his or her blood does not necessarily mean that 

he or she has a cognizable injury.  As one of VNA’s epidemiological experts, Dr. 

Douglas Weed, explains, minors with the same blood lead levels do not invariably 

experience the same health effects and are not expected to have the same health 

outcomes.  Ex. 51, Weed Report 82-84.  A child with even a moderate level of lead 

in the blood may not manifest any injuries.  Id. at 76.  Thus, there is no way to 
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determine whether a member of the minors subclass suffered a cognizable physical 

injury without an individual medical examination and diagnosis.   

Plaintiffs’ experts have two responses, both of which are mistaken.  First, they 

argue that no safe level of lead exists, and ingesting of any amount of lead constitutes 

an injury.  Mot. 50, PageID.34487.  But the Michigan Supreme Court has squarely 

rejected the notion that “mere exposure to a toxic substance . . . constitutes an 

‘injury’ for tort purposes.”  Henry, 473 Mich. at 72-73.  The Sixth Circuit similarly 

has held that a defendant in a toxic-tort case cannot be liable with “a bare 

demonstration of minimal exposure.”  Stark v. Armstrong World Indus., 21 F. App’x 

371, 376 (6th Cir. 2001) (applying Michigan law); see Martin v. Cincinnati Gas & 

Elec. Co., 561 F.3d 439, 443 (6th Cir. 2009) (applying Kentucky law, which uses 

the same liability standard as Michigan law).  As VNA’s experts explain, there is no 

biologically sound basis for concluding that a small amount of exposure to lead 

could have appreciable health effects.  Ex. 42, Gaitanis Report 1; Ex. 51, Weed 

Report 57-63;  Ex. 52, Benson Report 25-43; see Parkhurst, 2013 D.C. Super. Lexis 

4, at *38-*39 (following lead exposure, “some class members suffer no physical 

injury”); Ctrs. for Disease Control & Prevention, Advisory Comm. on Childhood 

Lead Poisoning Prevention, Interpreting and Managing Blood Lead Levels <10 

μg/dL in Children and Reducing Childhood Exposures to Lead, 56 Morbidity & 

Mortality Weekly Rep. 1, 4 (2007) (“Although lead is a risk factor for developmental 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45385   Filed 01/07/21   Page 63 of 173



41

and behavior problems, its presence does not indicate that these problems will 

necessarily occur.”).   

The experts’ second idea is to claim an undefined, unmeasurable injury.  Dr. 

Hu asserts that all members of the minors subclass likely suffered “non-negligible 

impairment of their neurobehavioral development.”  Hu Decl. ¶ 22, PageID.35895.  

That is not a recognized medical diagnosis; Dr. Hu admits that he cannot provide a 

definition of a “negligible impairment.”  See Ex. 46, Hu Dep. 274:16-275:18.  Dr. 

Hu suggests that a loss of even 0.5 IQ points would qualify as a “non-negligible 

impairment”—but he admits that it is impossible to measure such a small change.  

Id. at 278:8-279:17, 343:19-23; see Ex. 51, Weed Report 44-47, 79.  Michigan law 

requires a “discoverable appearance” or observable “physical manifestation[]” of 

harm for a cognizable injury.  Henry, 473 Mich. at 72, 79 (internal quotation marks 

and emphasis omitted).  Plaintiffs’ experts cannot say that class members had that.  

Dr. Hu admits that; he cannot say that a class member “actually suffered from any 

condition associated with exposure to lead.”  Ex. 46, Hu Dep. 200:19-24; see id. at 

399:5-400:20; Hu Decl. ¶ 34, PageID.35915.  And another of Plaintiffs’ experts, Dr. 

Keating, admits that some members of the minors subclass “may . . . not [have] had 

a negative impact” and would not need medical treatment.  Ex. 53, Keating Dep. 

369:19-371:19.   

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45386   Filed 01/07/21   Page 64 of 173



42

Problem #3:  The experts’ methodologies do not match the class definition.  

Even if Plaintiffs’ approach were valid, it would not prove injury for every class 

member because Plaintiffs’ experts ignored a key part of the class definition.  The 

minors subclass includes all minors who ingested unfiltered Flint water for at least 

14 out of 90 days during the class period.  Mot. xii, PageID.34436.  But in estimating 

the blood lead levels for a hypothetical class member, Dr. Georgopoulos assumed 

that the person ingested water for the full 90 days.  Georgopoulos Decl. ¶ 11(a), 

PageID.31710; Ex. 46, Georgopoulos Dep. 86:10-87:2.  He did not estimate the 

blood lead level for a person who drank water for only 14 days—likely because the 

blood lead level would have been negligible.  Ex. 50, Finley Report 43-44.   

The result is that Dr. Georgopoulos’s opinion does not apply to the members 

of the subclass who ingested water for less than 90 days.  Because Dr. 

Georgopoulos’s model is not “consistent with [Plaintiffs’] liability case,” it cannot 

support class certification.  Comcast Corp. v. Behrend, 569 U.S. 27, 35 (2013) 

(internal quotation marks omitted).  And since Dr. Hu’s opinion depends on Dr. 

Georgopoulos’s opinion, see Hu Decl. ¶ 20, PageID.35891, Dr. Hu’s opinion also 

cannot support class certification.   

Problem #4:  Plaintiffs’ experts do not establish injury caused by VNA.  The 

experts’ approach does not attempt to prove injury attributable to VNA.  The experts’ 

opinions cover the entire period of the minors subclass, May 2014 to January 2016.  
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Hu Decl. ¶ 24, PageID.35903-35904.  But VNA did not arrive in Flint until February 

2015.  The experts do not propose any class-wide method for determining which 

class members were injured before VNA arrived in Flint, and which were injured 

after that.  Many—if not most—minors in Flint stopped drinking Flint water shortly 

after the switch to Flint River water, well before VNA arrived in Flint.  For example, 

named plaintiff Kelso testified that she and her daughter K.E.K. stopped drinking 

Flint water in October 2014 and stopped eating food prepared with Flint water in 

January 2015.  Ex. 54, Kelso Dep. 17:19-18:3, 28:11-13.  So even if the Court were 

to admit the experts’ opinions, Plaintiffs still would need to present individualized 

evidence to establish that class members suffered a physical injury during the time 

period relevant to VNA. 

Problem #5:  VNA would introduce individualized evidence in defense.  

Further, VNA would introduce individualized evidence of lack of injury in its 

defense.  The Court should “consider potential defenses” in assessing whether 

Plaintiffs meet the Rule 23 requirements and should not give individualized issues 

“less weight” because they are “defense” issues rather than part of Plaintiffs’ case in 

chief.  Myers v. Hertz Corp., 624 F.3d 537, 551 (2d Cir. 2010).6

6 See, e.g., Romberio v. UnumProvident Corp., 385 F. App’x 423, 429 (6th Cir. 
2009) (reversing class certification because district court did not “look . . . closely at 
. . . the defenses that [the defendant] might raise”); In re Prempro, 230 F.R.D. 555, 
567 (E.D. Ark. 2005) (“When affirmative defenses may depend on facts peculiar to 
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Here, for example, named plaintiff Kelso testified that her daughter K.E.K. 

 

 

  Ex. 54, Kelso Dep. 91:6-93:19.  At trial, VNA would 

present that testimony,  

 

.  And VNA should be permitted to present that type 

of evidence for other members of the minors subclass as well.   

One way or another, the injury question will become highly individualized.  

Plaintiffs want to use their hypothetical models as a substitute for individualized 

litigation, but they “cannot circumvent” their obligation to prove injury for each 

class member “by simply relying on assumptions about the general population.”  

Rowe, 2008 WL 5412912, at *14.  The “reality” is that establishing injury “is fraught 

with individualized issues”—precluding class certification.  Id. at *15; see In re Rail 

Freight Fuel Surcharge Antitrust Litig.-MDL No. 1869, 725 F.3d 244, 252-53 (D.C. 

Cir. 2013) (class certification is inappropriate “where there exists no reliable means 

of proving classwide injury in fact”).  

each plaintiff ’s case, class certification is erroneous.” (internal quotation marks 
omitted)); see also Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 367 (2011) (courts 
cannot replace a defendant’s right to put on individualized defenses with “Trial by 
Formula”). 
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2. Claims For Property Damage Will Require Individualized 
Inquiries 

Plaintiffs seek to recover the cost of replacing service lines and interior 

plumbing and the diminution in residential property values.  See Mot. 65, 67-69, 

PageID.34502, 35404-34506.  But Plaintiffs cannot identify which properties 

suffered cognizable property damage or diminution in value on a class-wide basis, 

let alone specify which injuries are attributable to VNA, as opposed to the initial 

switch to Flint River water.  

Remediation. To establish that a property suffered damage requiring 

remediation, a class member would need to put on individualized evidence.  That 

evidence likely would include the results of a home inspection, which would 

establish the age, type, and condition of the property’s service lines and interior 

plumbing.  See, e.g., Ex. 55, Butler Decl. ¶ 11.  The plaintiff also would need to 

introduce evidence as to when the damage occurred.  See, e.g., id.  And the class 

member would have to account for whether any service lines or interior plumbing 

already were repaired or replaced after the Flint water crisis.  

Plaintiffs’ experts propose a short-cut, where they presume that every property 

in Flint suffered significant damage as a result of the water switch, requiring a 

complete replacement of service lines and interior plumbing.  Mot. 67-68, 

PageID.34504-34505; see Russell Report §§ 4.9, 5.3, PageID.35424, 35432; 
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Pogorilich Report ¶ 16, PageID.37636.  That presumption is unsupported and 

unwarranted.   

None of Plaintiffs’ experts considered data from any actual property, or any 

evidence of damage to any service line, pipe, or fitting in Flint.  Ex. 37, Russell Dep. 

131:16-18; Ex. 56, Gamble Dep. 142:9-144:2, 188:16-24; Ex. 57, Pogorilich Dep. 

204:6-22.  They instead base their opinions on assumptions about properties in Flint.  

As Dr. Russell admitted, he would not normally use those short-cuts; in a typical 

case, he would work with a metallurgist who would inspect sections of pipes to 

evaluate whether there was damage.  Ex. 37, Russell Dep. 50:7-51:6.  And many of 

Dr. Russell’s assumptions are false.  For example, he assumes that a significant 

proportion of the service lines in Flint are made of lead, see Russell Report § 5.3, 

PageID.35432, when in reality fewer than 20% of the service lines are lead, see Ex. 

49, Gagnon Report 4.  Dr. Russell also does not account for repairs or replacements 

that have occurred, so he does not exclude class members who would not require 

remediation.  And he does not account for when any damage occurred, so he cannot 

say that any damage occurred only after VNA arrived in Flint.  See Ex. 37, Russell 

Dep. 227:12-24.   

Inspections of individual plaintiffs ’ homes confirm that many homes did not 

suffer any detectable damage.  For example, the inspections of the homes of two 

named plaintiffs show that their homes do not have any detectable damage to interior 
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plumbing from Flint water.  Ex. 34, Duquette Report 25.  VNA would perform 

similar inspections of all residents’ properties to determine whether any of the 

interior plumbing was in fact damaged.  

In light of the home inspections of the named plaintiffs, Plaintiffs changed 

their tune.  Now, they say only that “corrosive water and lead contamination at the 

levels observed in Flint are likely to damage any internal pipe and fixture system.”  

Ex. 58, Kelso Resp. to VNA’s 4th RFP 3-4 (emphasis added).  That “likely” cannot 

be squared with their experts’ opinions that “[e]very home and business suffered 

property damage” and “all homes would have had endured one or more” of five 

specific issues.  Russell Report § 4.9, PageID.35424; see Ex. 37, Russell Dep. 226:3-

7.  This just underscores that Plaintiffs will not be able to establish actual property 

damage without individual property inspections.   

Diminution in value. Proving that a property lost value also will require 

individualized evidence.  As Plaintiffs’ damages expert, Dr. Keiser, admits, different 

homes in Flint saw different rates of change in value over the period of the Flint 

water crisis.  See Ex. 39, Keiser Dep. 485:6-20.  Courts routinely decline to certify 

classes because proving diminution in property value requires individualized 

inquiries.  See, e.g., Dvorak v. St. Clair Cty., No. 14-CV-1119, 2018 WL 514326, at 

*8 (S.D. Ill. Jan. 23, 2018) (declining to certify classes in a case involving a 

conspiracy to fix property taxes because the “fact of injury”—the effect of the 
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conspiracy on each piece of property—was “not susceptible to common class 

proof ”); Cannon v. BP Prods. N. Am., Inc., Civil Action No. 10-CV-00622, 2013 

WL 5514284, at *15 (S.D. Tex. Sept. 30, 2013) (denying class certification because 

plaintiffs would have to present individual appraisals for each property to prove 

diminution in property values); Mays v. TVA, 274 F.R.D. at 635-36 (declining to 

certify classes in a mass-contamination case because there was no class-wide method 

for determining the diminution in the values of the allegedly contaminated 

properties).   

Plaintiffs again attempt to use their experts to take a short-cut.  Dr. Keiser 

estimates the effect of the Flint water crisis on property values using a model.  See 

Mot. 65, 77-78, PageID.34502, 34514-34515.  That model compares changes in 

residential property values in Flint to changes in values in other cities and claims 

that any difference between Flint and the control cities is due to the Flint water crisis.  

Keiser Report 29-30, ECF No. 1208-128, PageID.37508-37509.  As detailed in the 

motion to exclude Dr. Keiser’s opinions, the model has many flaws, including that 

the control cities Dr. Keiser chose are not comparable to Flint, and that the model 

excludes nearly half of the homes in Flint.  Ex. 59, Redfearn Decl. ¶¶ 92-117, 148.  

But even if the model were valid, it presents only an average drop in property 

values across all properties in Flint.  Ex. 39, Keiser Dep. 116:14-18.  Dr. Keiser does 

not attempt to identify which properties suffered any drop in prices, or when.  
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Instead, he simply assumes that all properties lost value in identical proportion.  Id.  

Dr. Keiser also does not account for the fact that many properties have not been sold 

and that some properties may recover any loss in value by the time they are sold.  To 

actually determine which class members’ properties lost value, the Court would need 

to consider individualized evidence.   

3. Claims For Economic Losses Will Require Individualized 
Inquiries 

Plaintiffs’ third category of injury is for economic losses.  They identify three 

types:  lost profits for the proposed business-damages subclass, Mot. 78-79, 

PageID.34515-34516; out-of-pocket expenses for buying bottled water and water 

filters for the principal class, id. at 65, PageID.34502; and water bills paid for Flint 

water by the principal class, id. at 69-70, PageID.34506-34507.  Proving those 

injuries will require individualized evidence.  

Lost business profits. To recover against VNA for lost profits, each business 

will have to present an individualized assessment of its operations to show how 

VNA’s role in the Flint water crisis affected it.  As VNA’s economic expert, Dr. 

Edelstein explains, any business’s performance depends on a myriad of factors 

unique to that business.  See Ex. 60, Edelstein Decl. ¶¶ 35-41.  Those factors include 

the business’s history, operations, and finances.  See id. ¶ 39. That is an “inherently 

individualized” inquiry that is “not easily amenable to class treatment.”  Broussard, 

155 F.3d at 342; see, e.g., Pioneer Valley Casket Co. v. Serv. Corp. Int’l, Civil Action 
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No. H-05-3399, 2008 WL 11395528, at *9 (S.D. Tex. Nov. 24, 2008), R&R adopted, 

2009 WL 10695539 (S.D. Tex. Mar. 26, 2009) (when lost profits cannot be assumed, 

“individualized analysis as to fact of damage is required and class certification is 

inappropriate”); Bradford v. Union Pac. R.R., No. 05-CV-4075, 2007 WL 2893650, 

at *14 (W.D. Ark. Sept. 28, 2007) (denying certification in part because “[h]ighly 

individualized evidence will have to be presented on each business in order to 

determine if there has been an economic loss”).   

Plaintiffs’ economic expert, Dr. Simons, does not engage in a business-by-

business analysis of lost profits.  Instead, he starts by identifying 26 industry 

subsectors that he assumes were negatively affected by the problems with Flint 

water.  See Simons Report 14-15, ECF No. 108-95, PageID.36149-36150.  He then 

assumes that all businesses in those sectors that failed or showed revenue declines 

between 2014 and 2018 suffered lost profits due to the Flint water crisis.  Id.  That 

sort of speculation does not establish that any business actually lost profits.  See Ex. 

60, Edelstein Decl. ¶¶ 56-64.  Dr. Simons’s approach focuses on revenues, not 

profits, so it does not match Plaintiffs’ theory of harm, which is that businesses 

would have had more profits but for the Flint water crisis.  Ex. 61, Murphy Dep. 

96:4-97:23.  In fact, under Dr. Simons’s approach, one of the named plaintiffs (635 

S. Saginaw LLC)  

.  Id. at 92:13-15, 105:3-18.  His focus on revenue declines 
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also is flawed because a business may have had revenue declines without losing 

profits (if it also cut costs).  Anyway, Dr. Simons’s approach does not avoid the need 

for individualized inquiries, because VNA would put on individualized evidence 

about each business in defense.  

Cost of buying bottled water and water filters. Plaintiffs’ damages expert, 

Dr. Keiser, asserts that he can calculate aggregate, community-wide estimates for 

the costs of buying bottled water and water filters.  See Keiser Report 23-24, 28, 

PageID.37501-37502, 37506.  But he does not propose any method for determining 

which plaintiffs actually incurred those costs.  Many Flint residents—including all 

of the named plaintiffs—received some or all of their bottled water for free from the 

City and State, churches, and other civic organizations.  See, e.g., Ex. 62, Williams 

Dep. 116:8-23; see also Settlement Agreement at 54-56, Concerned Pastors for 

Social Action v. Khouri, No. 16-cv-10277 ECF No. 147-1, PageID.7408-7410 

(requiring the State to continue to provide bottled water to Flint residents).  Those 

residents could not recover for the cost of buying that bottled water.  Yet Dr. Keiser 

does not propose any method for identifying and excluding those purchases.  

Without a class-wide method for determining which class members paid for bottled 

water and when, the fact of injury here also will require individualized inquiries.  

Dr. Keiser also does not propose any method for identifying when any class 

member bought bottled water or water filters.  So he cannot say which class members 
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incurred the cost after VNA’s engagement in Flint and thus cannot tie those expenses 

to VNA.   

Water bills. Plaintiffs allege that the members of the principal class suffered 

an economic injury from paying bills for Flint water that was unsafe to drink and 

therefore valueless.  Mot. 69-70, PageID34506-34507.  But the water was unsafe to 

drink only if the water exceeded federal and state standards for lead or other 

contaminants, and that would happen only if a class member’s residence had service 

lines, pipes, or fittings made of lead that had leached into the water.  See Ex. 37, 

Russell Dep. 169:22-170:11; Ex. 34, Duquette Report 16-26.  The results of lead 

level tests taken during the class period reveal that many homes in Flint did not have 

detectable levels of lead, perhaps because they did not have service lines, pipes, or 

fittings made of lead.  Ex. 50, Finley Report 24.  Accordingly, individualized 

inquiries will be required to determine which residents received unsafe water and 

suffered an economic injury from paying for that water.   

In sum, Plaintiffs cannot prove the fact of injury class-wide for any of their 

proposed types of injuries.  That is by itself a reason to deny class certification.   

C. Plaintiffs Will Need To Prove But-For Causation On An Individual 
Basis 

Every class member also will need to prove causation.  Causation can be very 

complicated in a toxic-tort case.  Here, the causation inquiry has two components:  

(1) but-for causation, meaning whether VNA’s alleged negligence in fact 
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contributed to his or her injury; and (2) proximate causation, meaning whether VNA 

should be held legally responsible for that injury.  See Adas v. Ames Color-File, 160 

Mich. App. 297, 301 (1987); Poe v. City of Detroit, 179 Mich. App. 564, 576-77 

(1989).   

But-for causation will be highly individualized for each type of injury 

asserted.  The analysis will depend on evidence specific to each individual, property, 

or business, particularly when it comes to ruling out alternative causes of injury.  For 

lead-related injuries in particular, each class member’s preexisting lead exposure 

will be relevant.  Each class member will have to prove that he or she suffered an 

incremental exposure due to the actions of VNA, and that the additional exposure 

caused his or her injuries.   

Plaintiffs contend that their experts can prove but-for causation on a class-

wide basis, but they are wrong.  For personal injuries, their experts do not propose 

any class-wide method of proving but-for causation for adults who claim lead-

related injuries (only minors), or for any injuries caused by TTHM, E. coli, or 

legionella.  Further, Plaintiffs’ experts use unreliable methodologies and unrealistic 

assumptions, assumptions that are proven false by the discovery conducted to date.  

In fact, some of the experts ultimately concede that whether any class member’s 

injuries were caused by Flint water will depend on that class member’s specific 

circumstances.  They also admit that their methods cannot isolate when any injuries 
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occurred—so they cannot show that any class member suffered injuries after VNA 

began its work in Flint, much less that VNA caused those injuries. 

1. Determining Whether VNA In Fact Caused Plaintiffs’ 
Personal Injuries Will Require Individualized Inquiries  

To establish but-for causation for a personal-injury claim under Michigan law, 

each class member must establish three things:   

 Exposure:  The class member was exposed to a particular quantity of a 
toxic substance in Flint water due to VNA’s alleged negligence, see 
Powell-Murphy v. Revitalizing Auto Cmtys. Envtl. Response Tr., No. 
348690, 2020 WL 4722070, at *5 (Mich. Ct. App. Aug. 13, 2020);   

 General causation:  That level of exposure generally was capable of 
causing the class member’s alleged injury, Powell-Murphy, 2020 
WL4722070, at *5; and   

 Specific causation:  That exposure, as opposed to some other source,
specifically caused the class member’s injury, Powell-Murphy, 2020 WL 
4722070, at *5. 

Each class member would have to prove that for each toxic substance alleged.  Here, 

Plaintiffs have alleged that putative class members were exposed to four allegedly 

toxic substances—lead, TTHMs, E. coli, and legionella.  But their experts only 

address exposure to lead.   

a. Exposure Is Highly Individualized 

Proving exposure to a toxic substance due to VNA’s alleged negligence will 

require individualized evidence.  Each class member must show that he or she was 

exposed to a particular amount of a toxic substance in Flint water and that exposure 

was caused by VNA.  That showing will depend on individualized evidence.  
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Using lead as an example, exposure depends on many factors.  Those include 

where the class member lived, worked, or studied; the conditions of the class 

member’s residence, office, or school; and when and how much the class member 

used Flint water after February 18, 2015 (the date of VNA’s initial report).  

Plaintiffs’ experts admit that those individualized factors affect exposure.  Dr. Hu, 

for example, explains that “ ‘exposure’ to water lead levels stemming from the Flint 

water crisis at the level of a typical residential tap can be expected to vary spatially 

(i.e. across locations within the city depending on the condition and type of service 

line, connectors, and indoor plumbing at each location an individual consumes tap 

water or item prepared with tap water); temporally (i.e. over time—the course of a 

day, week, and month, because of flushing, water flow, local pipe and interior 

plumbing conditions); and frequency of an individual’s consumption of the tap 

water.”  Hu Decl. ¶ 10, PageID.35884-35885.  

All of the evidence that a class member would use to prove exposure would 

be individualized.  That evidence could include: 

 The class member’s testimony about his or her use of water, including in 
particular whether and when the plaintiff used a water filter, e.g., Ex. 44, 
D. Davis Dep. 52:8-53:7, 56:4-19;  

 Other witnesses’ testimony about the class member’s use of water (e.g., 
other household members, teachers, and co-workers), e.g., Ex. 62, 
Williams Dep. 115:10-21; 

 “[D]irect measurements of lead in blood (‘blood lead levels’) at different 
intervals,” and information about the type of test and how it measured 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45400   Filed 01/07/21   Page 78 of 173



56

blood lead level, Hu Decl. ¶ 10, PageID.35884; Ex. 51, Weed Report 43; 
see, e.g., Ex. 63, Williams Dep. Ex. 7;   

 The results of other medical examinations and diagnoses, e.g., Ex. 46, Hu 
Dep. 172:7-10; and   

 The results of water lead tests and property inspections, which would 
establish the age, type, and condition of the service lines and interior 
plumbing, and the levels of lead in paint, dust, and soil in the home, 
workplace, or school, see, e.g., Ex. 64, Carthan Dep. Ex. 12. 

Not only would Plaintiffs need to present that evidence in general, but they 

would need to present evidence specific to VNA.  For example, Plaintiffs allege that 

if VNA had used “better wording” in advising the City to use a corrosion inhibitor, 

the City would have started using a corrosion inhibitor earlier than it did. Ex. 37, 

Russell Dep. 267:3-14.  If that is Plaintiffs’ theory of causation, then they have to 

show that each class member used water after the date on which the City would have 

started using a corrosion inhibitor, because VNA’s supposed omission could not 

have been the cause of any injuries before that point.   

Each class member would need to account for previous exposure to lead.  All 

of the experts agree that each Flint resident already had some exposure to lead before 

the switch to Flint River water.  E.g., Ex. 52, Benson Report 4-5; Ex. 53, Keating 

Dep. 100:11-101:1.  Water lead levels in Flint, both before and after the switch to 

Flint River water, are similar to the levels in other urban areas with older piping 

infrastructure.  Ex. 50, Finley Report 49.  So in order to prove that an injury was 

caused by the switch to Flint River water, each class member would have to show a 
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measurable incremental increase in lead exposure.  And as to VNA, each class 

member must show that he or she suffered additional exposure because of VNA’s 

alleged negligence. 

Courts in toxic-tort cases regularly conclude that individualized issues about 

exposure preclude class certification.7  Plaintiffs cite a handful of toxic-tort cases in 

which courts certified classes, but those cases do not help them.  Plaintiffs rely 

principally on the Sixth Circuit’s decisions in Sterling (a case about contaminants 

leaking from a landfill) and Olden (a case about pollutants from a cement 

manufacturing plant).  See Mot. 76, PageID.34513.  As an initial matter, the Manual 

for Complex Litigation “caution[s]” courts against relying on Sterling, because 

Sterling predates the Supreme Court’s more recent class-certification decisions in 

Amchem, Comcast, and Wal-Mart. Manual for Complex Litigation (Fourth) § 22.71 

7 See, e.g., Gates, 655 F.3d at 266; Steering Comm. v. Exxon Mobil Corp., 461 F.3d 
598, 602 (5th Cir. 2006); Modern Holdings, LLC v. Corning, Inc., Civil Action No. 
13-cv-405, 2018 WL 1546355, at *16 (E.D. Ky. Mar. 29, 2018); Hencke v. Arco 
Midcon, L.L.C., No. 10-CV-86, 2014 WL 982777, at *16 (E.D. Mo. Mar. 12, 2014); 
Mays v. TVA, 274 F.R.D. at 626-27; Benefield v. Int’l Paper Co., 270 F.R.D. 640, 
651 (M.D. Ala. 2010); Myers v. BP Am. Inc., Civil Action No. 08-0168, 2009 WL 
2341983, at *6 (W.D. La. July 29, 2009); Rowe, 2008 WL 5412912, at *21; Rhodes 
v. E.I. du Pont de Nemours & Co., 253 F.R.D. 365, 375 (S.D. W. Va. 2008); Taylor 
v. CSX Transp., Inc., 264 F.R.D. 281, 294 (N.D. Ohio 2007); Salvant v. Murphy Oil 
USA, Inc., Civil Action No. 06-8700, 2007 WL 2344912, at *2 (E.D. La. Aug. 13, 
2007); Snow v. Atofina Chems., Inc., No. 01-72648, 2006 WL 1008002, at *16 (E.D. 
Mich. Mar. 31, 2006); Ball, 212 F.R.D. at 391; Newton v. So. Wood Piedmont Co., 
163 F.R.D. 625, 632 (S.D. Ga. 1995). 
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& n.1310 (2004).  In any event, Sterling is distinguishable—it involved only a single 

defendant, and exposure could be determined on a class-wide basis.  See 855 F.2d at 

1197.  As for Olden, the Sixth Circuit in that case expressly distinguished cases 

involving lead, recognizing that exposure issues in lead cases usually are 

individualized.  See 383 F.3d at 510.8

b. General Causation Is Highly Individualized  

In addition to showing exposure, each class member would need to prove that 

that particular “level of exposure could cause [his or her] symptoms.”  Pluck v. BP 

Oil Pipeline Co., 640 F.3d 671, 679 (6th Cir. 2011).  That also will require 

individualized evidence, likely in the form of expert testimony.  “[A] plaintiff ’s 

evidence of general causation should be tailored to the estimated amount and 

8  Plaintiffs also cite (Mot. 76 n.211, PageID.34513) three district court cases, but 
none has persuasive value.  First, Stepp v. Monsanto Research Corp., No. 91-cv-
468, 2012 WL 604328 (S.D. Ohio Feb. 24, 2012), contains virtually no reasoning 
regarding predominance.  The district court largely upheld its previous certification 
order, but that earlier order is not publicly accessible.  See id. at *8-*9.   

 Second, the court in Bentley v. Honeywell International, Inc., 223 F.R.D. 471 
(S.D. Ohio 2004), refused to consider the defendants’ arguments that exposure 
required individualized determinations, because the court believed that it could not 
consider merits arguments at the class-certification stage.  Id. at 477 n.9.  The 
Supreme Court has since rejected that view.  See Wal-Mart, 564 U.S. at 351-52 & 
n.6.  Here, Plaintiffs’ own expert (Dr. Hu) acknowledges that lead exposure is an 
individualized issue.  See Hu Report ¶ 10, PageID.35884-35885.   

 And in Boggs v. Divested Atomic Corp., 141 F.R.D. 58 (S.D. Ohio 1991), 
individual class members’ exposure was not at issue because the plaintiffs sought 
only injunctive relief.  Id. at 66-67.   
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duration of exposure at issue,” because “whether [a] toxin can cause harm” depends 

on the plaintiff ’s specific “exposure level.”  Lowery v. Enbridge Energy Ltd., 500 

Mich. 1034, 1043-44 (2017) (Markman, J., concurring) (emphasis omitted).9  In this 

case, each class member will have to show the specific exposure level allegedly 

caused by VNA, which will be different from person to person depending on when 

the person used Flint water in relation to VNA’s actions.   

For lead exposure, each class member would need to prove that his or her 

incremental exposure attributable to VNA was capable of producing his or her 

injury.  The potential for harm from incremental lead exposure varies depending on 

the class member’s preexisting level of exposure.  See Ex. 50, Finley Report 10-11.  

The same increase in lead exposure likely would cause different harm in someone 

with a low preexisting level of lead exposure than compared to someone with a high 

preexisting level.  See Georgopoulos Decl. 32, PageID.37980; Ex. 46, Hu Dep. 

192:3-193:23.  Each class member therefore will need to present evidence specific 

to his or her preexisting level and the incremental increase in lead exposure 

attributable to VNA.  That showing necessarily would be individualized.   

9  The Michigan Court of Appeals adopted Justice Markman’s concurrence in 
Lowery as establishing the standard for proving causation in toxic-tort cases.  See
Powell-Murphy, 2020 WL 4722070, at *5. 
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c. Specific Causation Is Highly Individualized  

Individualized evidence will be needed to prove that exposure to Flint water 

was the actual cause of each plaintiff ’s claimed injury—and not just exposure in 

general, but incremental exposure due to VNA.  Under Michigan law, each class 

member must produce a “differential etiology”—a medical analysis that eliminates 

alternative sources of the toxic agent as well as other agents that could have caused 

the same injuries.  Powell-Murphy, 2020 WL 4722070, at *5-*6 & n.3. That inquiry 

necessarily is individualized.   

Taking lead as an example, there are multiple potential alternative sources of 

exposure, including from the historical use of lead-based paint and leaded gasoline.  

Ex. 51, Weed Report 39; see Maltagliati v. Wilson, No. CV 970575612, 1999 WL 

971116, at *10 (Conn. Super. Ct. Oct. 7, 1999); Reilly v. Gould, Inc., 965 F. Supp. 

588, 603-04 (M.D. Pa. 1997).  Many older homes in Flint still contain lead paint, 

which can be released during home renovations, Reilly, 965 F. Supp. at 603, or just 

as a result of wear and tear, Ex. 52, Benson Report 5. Similarly, emissions from 

leaded gasoline have settled into the environment, including in soil.  Ex. 50, Finley 

Report 12-14; Reilly, 965 F. Supp. at 603-04.  Plaintiffs’ experts recognize those 

many alternative sources of lead exposure.  See Georgopoulos Decl. ¶ 16(a), 

PageID.37963; Hu Decl. ¶ 10, PageID.35884; Ex. 65, Weisel Dep. 214:10-23.  Each 

plaintiff alleging lead exposure from Flint water therefore will have to present 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45405   Filed 01/07/21   Page 83 of 173



61

individualized evidence (such as property inspections) to rule out lead exposure from 

the home, school, and workplace.  See Olden, 383 F.3d at 510; Ex. 42, Gaitanis 

Report 1-2.  

Each plaintiff also would have to rule out lead exposure from Flint water that 

occurred before VNA’s involvement in Flint.  Dr. Edwards found that water and 

blood lead levels in Flint rose shortly after the switch to Flint River water in April 

2014, and came back down to pre-switch levels within a few months.  Ex. 36, 

Edwards Dep. Ex. 33 at 480-81.  So to prove a case against VNA, each class member 

would have to rule out that increase as a source of his or her injuries.  Further, as Dr. 

Edwards testified, there was a large, unexplained spike in water lead levels in Flint 

in 2011 (when Flint was using Detroit water), and a correlated spike in minors’ blood 

lead levels.  Ex. 35, Edwards Dep. 449:11-15; Ex. 36, Edwards Dep. Ex. 33 at 479.  

Any class member who lived in Flint in 2011 also would have to rule out that spike 

as a source of injury.  That includes all named plaintiffs except T.W.   

Further, many other substances, diseases, and circumstances can cause the 

same types of injuries as lead poisoning.  The most severe injuries from lead 

poisoning include developmental delays and learning disabilities.  Many other things 

can cause those injuries, including premature birth, autism spectrum disorders, 

genetic disorders, viral and bacterial infections, fetal alcohol spectrum disorders, and 

the home and family environment.  Ex. 51, Weed Report 21-38; Ex. 52, Benson 
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Report 12-15; see Parkhurst, 2013 D.C. Super. Lexis 4, at *39. Each plaintiff would 

need to present a medical examination ruling out those other potential causes, and 

VNA “will likely counter each individual’s doctor’s opinion with another medical 

doctor also familiar with that individual.”  Fulford v. Transp. Serv. Co., Nos. 03-

2472, 03-2636, 2004 WL 1208513, at *3 (E.D. La. May 27, 2004).  Thus, 

determining whether the exposure at issue caused the alleged injury “will be a highly 

individualized issue.”  Id.

Plaintiffs’ medical histories prove the point.  Many of the named plaintiffs 

have extensive medical histories:   

 

 see Ex 53,  Dep. 30:7-46:14;  

, see Ex. 44,  Dep. 81:4-

10, 127:13-128:19; and  

, see Ex. 66,  Dep. 16:3-10, 164:12-22.  Many 

of those conditions could cause or exacerbate the types of physical injuries those 

people allege resulted from Flint water; each plaintiff would have to rule out those 

preexisting conditions as the source of the claimed injury.   

Plaintiff Kelso also would need to rule out lead paint as a potential alternative 

source of lead exposure.  An inspection of her residence revealed critical levels of 

lead paint in practically every room of the house, including the bedrooms.  Ex. 67, 
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Kelso Dep. Ex. 4 at 3-5; see Ex. 50, Finley Report 32.  Similarly, Plaintiff T.W. 

would have to exclude  as an 

alternative cause of his premature birth and resulting developmental delays.  Ex. 62, 

Williams Dep. 80:11-16.  , like lead, can cause premature birth, 

which in turn can cause developmental delays.  Ex. 68, Scialli Report 4-5, 7.  

Plaintiffs do not allege that the Flint water crisis caused Tiantha Williams’s  

.  See id. at 15-20.  So at trial, T.W. would have to rule out the  

 as a possible cause of his alleged injuries.   

These examples demonstrate why proving that the claimed injuries were 

caused by Flint water would “necessarily dissolve[] into a myriad of individualized 

causation inquiries.”  In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 208 

F.R.D. 625, 632 (W.D. Wash. 2002).  Courts routinely recognize that this type of 

specific causation issue is a highly individualized issue that makes class certification 

inappropriate.10

10 See, e.g., Ebert v. Gen. Mills, Inc., 823 F.3d 472, 479-80 (8th Cir. 2016); 
Goldstein v. ExxonMobil Corp., No. 17-cv-2477, 2019 WL 2603967, at *10-11 
(C.D. Cal. Apr. 1, 2019); Bradner v. Abbott Labs., No. 10-cv-3242, 2012 WL 
195540, at *4 (E.D. La. Jan. 23, 2012); Patton v. Topps Meat Co., No. 07-cv-654, 
2010 WL 9432381, at *3 (W.D.N.Y. May 27, 2010); Myers, 2009 WL 2341983, at 
*6; Walls v. Sagamore Ins., No. 07-cv-1020, 2009 WL 890528, at *8 (W.D. Ark. 
Mar. 31, 2009); In re Vioxx Prods. Liab. Litig., 239 F.R.D. 450, 459 (E.D. La. 2006);
Campbell v. Purdue Pharma, L.P., No 02-cv-163, 2004 WL 5840206, at *5-*6 (E.D. 
Mo. June 25, 2004); In re Rezulin Prods. Liab. Litig., 201 F.R.D. 61, 66-67 
(S.D.N.Y. 2002).  
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d. Plaintiffs’ Experts Cannot Prove But-For Causation 
Class-Wide 

Plaintiffs’ experts assert that they can establish but-for causation on a class-

wide basis for minors’ lead injuries, but they are wrong.  And they do not attempt to 

do so for lead injuries for any other plaintiffs or for non-lead-based injuries.   

For lead injuries in minors, Plaintiffs’ experts rely on a chain of experts.  

Using criteria supplied by Dr. Weisel, Dr. Goovaerts purportedly identifies the 

homes, daycare centers, and schools that are likely to have elevated water lead levels, 

see Mot. 74, PageID.34511; Dr. Georgopoulos says that any minor who drank water 

at those locations for 90 days during the class period “would more likely than not 

have had elevated blood lead levels,” id. at 75, PageID.34512; and Dr. Hu says that 

any minor exposed to lead in a “sufficient duration and magnitude” likely would 

have “non-negligent impairment of [his or her] neurobehavioral development,” id. 

at 75-76, PageID.34512-34513.   

Plaintiffs’ approach is no more valid for proving but-for causation than it is 

for proving injury.  It has all of the same problems:  No expert examined any minor 

or reviewed any minor’s medical records or other circumstances.  Plaintiffs’ experts 

establish causation for a hypothetical plaintiff, not any actual class member.  See pp. 

35-36, supra.  The experts rely on flawed assumptions, some of which already have 

been disproven by evidence from Flint residents and properties.  See pp. 36-41, 

supra.  Their expert’s model does not match the class definition, because it considers 
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ingestion for 90 days rather than the 14 days in the class definition.  See pp. 42, 

supra.  No expert can show that any class member ingested water after VNA arrived 

in Flint, so no expert can link any injury to VNA’s actions.  See pp. 42-43, supra.  

And VNA would put on individualized evidence in its defense.  See pp. 43-44, supra.   

Plaintiffs have two additional problems with proving but-for causation for 

minors alleging lead injuries on a class-wide basis.  First, Plaintiffs’ experts do not 

specify the level of lead to which any minor was exposed.  Even if the properties Dr. 

Goovaerts identified had elevated water lead levels, he does not specify what those 

levels were.  See Ex. 45, Goovaerts Dep. 179:14-15.  All he says is that the lead 

levels would be “detectable.”  Id. at 184:18-22.  Similarly, Dr. Georgopoulos states 

that minors who drank water at those properties during the class period would have 

elevated blood lead levels; he never specifies what those levels would be.  Ex. 46, 

Georgopoulos Dep. 53:17-54:12.  Without that information, Plaintiffs cannot 

establish that any minor’s exposure to lead actually caused the minor’s injuries.  See 

Lowery, 500 Mich. at 1043-44 (Markman, J., concurring) (evidence of causation 

“should be tailored to the estimated amount and duration of exposure at issue”).  

Plaintiffs attempt to get around that problem by contending that any level of lead 

exposure is enough to cause injury, but that theory is unsupported by science and 

has been rejected by courts, including the Sixth Circuit.  Ex. 50, Finley Report 53-

54; see pp. 40-41, supra.   
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Second, Plaintiffs’ approach does not account for other potential sources of 

lead injuries.  Ruling out alternative causes is inherently individualized.  Plaintiffs 

assert that their experts’ model estimates injury only from lead exposure through 

Flint water.  See Mot. 67-69, 74-76, PageID.34504-34506, 35411-34513; 

Georgopoulos Decl. ¶ 16, PageID.37962.  But blood lead levels for the two proposed 

representatives for the minors subclass, T.W. and K.C., from after the switch to Flint 

River water  

—so T.W. and K.C. cannot show an injury from Flint River water.  Ex. 51, 

Weed Report 55; Ex. 62, Williams Dep. 121:4-126:22; Ex. 69, Gaines Dep. 73:9-

74:12.11  (In the case of T.W., that is not surprising, since his home had only copper 

pipes.  Ex. 50, Finley Report 45; Ex. 62, Williams Dep. 96:21-97:1.)  Dr. Hu admits 

that establishing that Flint water was the cause of a clinically diagnosable injury 

requires “an individual assessment of the plaintiff . . . determining if the exposure 

more likely than not was a substantial contributing factor to their diagnosis.”  Hu 

Decl. ¶ 34, PageID.35915-35916 (emphasis added).  Plaintiffs’ only response to this 

is that they do not have to show a clinically diagnosable injury, just that they had 

some “non-negligible impairment”—but that is not a legally cognizable injury.  See 

pp. 41, supra.   

11  Plaintiffs assert that T.W. and K.C. “have suffered elevated lead levels,” but they 
provide no citations for those assertions.  Mot. 41, PageID.34478; see id. at 39, 
PageID.34476. 
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2. Determining Whether VNA In Fact Caused Plaintiffs’ 
Property Damage Will Require Individualized Inquiries 

Establishing but-for causation for property damage (the costs of remediating 

service lines and interior plumbing, and diminution in property values) also will 

require individualized inquiries.   

Remediation.  To hold VNA liable for the costs of remediating service lines 

and interior plumbing, each class member will have to put on evidence establishing 

that the damage was caused by VNA’s actions, and not some other cause.  The 

evidence likely would need to consist of: 

 Each property owner’s testimony as to the condition of the service lines 
and interior plumbing on specific dates, and when he or she noticed 
problems, in relation to when VNA was in Flint;  

 Photographic and other documentary evidence regarding the condition of 
the property on specific dates;  

 The results of tests of water chemistry and inspections of all of the service 
lines and interior plumbing; and 

 Expert testimony as to the condition of the service lines and interior 
plumbing, and the causes of that condition.   

All of that evidence would be specific to each individual property.  Properties 

in Flint vary widely, including with regard to the type and quality of the service lines 

and interior plumbing, the age of construction, and the level of maintenance and 

repair.  Ex. 55, Butler Decl. ¶¶ 10-11; Ex. 59, Redfearn Decl. ¶¶ 63-64.  Further, 

Flint water has gone through many changes, and under Plaintiffs’ experts’ theory, 

many of those changes likely caused property damage before the switch to Flint 
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River water in 2014.  For example, before Detroit started supplying water to Flint in 

1967, Flint did not use orthophosphates for corrosion control.  Ex. 34, Duquette 

Report 5.  According to Plaintiffs’ experts’ theory, that should have caused damage 

to service lines and interior plumbing in homes built before that date.  Id. at 15; Ex. 

59, Redfearn Decl. ¶ 62.  So for each of those homes, plaintiffs will need to isolate 

damages caused by the Flint water crisis (and VNA in particular) from any 

preexisting damage.  The need to address those individualized questions precludes 

class certification.  See, e.g., Crutchfield v. Sewerage & Water Bd. of New Orleans, 

829 F.3d 370, 377 (5th Cir. 2016) (affirming denial of class certification because of 

the need for individualized inquiries to determine the cause of property damage).  

Plaintiffs’ experts assert that every property in Flint suffered irreversible 

damage due to the Flint water crisis and that all service lines and interior plumbing 

must be replaced.  Mot. 67-68, PageID.34504-34505; see Russell Report §§ 4.9, 5.3, 

PageID.35424, 35432.  But they do not attempt to account for any other potential 

cause of damage.  Ex. 57, Pogorilich Dep. 261:1-6.  Nor do they say when the 

asserted damage occurred—meaning that they cannot attribute the damage to VNA.  

See Ex. 37, Russell Dep. 329:4-330:22. Even taken at face value, the opinions of 

Plaintiffs’ experts do not demonstrate causation as to VNA.  And even if they did, 

VNA would put on individualized evidence in its defense.  
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Diminution in value. To recover against VNA for diminution in property 

values, each class member would have to show that VNA’s alleged negligence 

caused a drop in property value.  To do that, the class member likely would put on 

expert appraisals of the property’s value at different times, including before, during, 

and after VNA’s engagement in Flint.  He or she likely would also put on expert 

testimony estimating the portion of the change in value attributable to the Flint water 

crisis in general and to VNA in particular.  After all, there was widespread awareness 

of problems with Flint’s water before VNA arrived.  See, e.g., Ex. 14, 

COF_FED_0042553.  The evidence the class member would put on would 

necessarily be specific to each property; it depends on the property’s condition, 

neighborhood, and other factors.   

Plaintiffs offer Dr. Keiser to estimate the effect of the Flint water crisis on 

property values in Flint on a class-wide basis.  Keiser Report 29-30, PageID.37508-

37509.  But Dr. Keiser did not take into account any variation in individual 

properties—he assumed that all properties in Flint lost value due to the problems 

with Flint water, and all by the same percentage.  Ex. 39, Keiser Dep. 116:4-7.  But 

given the wide variety of properties in Flint, it is unlikely that all properties lost value 

due to the problems with Flint water by the same proportion.  Ex. 59, Redfearn Decl. 

¶¶ 40-74.  The named plaintiffs demonstrate that properties changed values at 

different rates—the assessed value of David Munoz’s home  
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between 2014 and 2018, while the value of Elnora Carthan’s home  

during that time.  Ex. 39, Keiser Dep. 481:9-482:12.  

3. Determining Whether VNA In Fact Caused Plaintiffs’ 
Economic Loss Will Require Individualized Inquiries 

Establishing but-for causation for Plaintiffs’ three categories of economic loss 

(business losses, bottled water and water filters, and water bills) also will require 

individualized inquiries. 

Lost business profits. Each business will need to prove that it lost profits due 

to VNA’s actions.  As VNA’s expert economist, Dr. Edelstein, explains, businesses 

are highly complex, and any number of factors could affect a business’s 

performance.  Ex. 60, Edelstein Decl. ¶¶ 34-41.  Further, how those factors affect a 

business’s performance is unique to that business.  Id.  For example, for small 

businesses, a key driver of performance is the skill of the business owner—which is 

inherently unique to that person.  Id. ¶ 39.   

Accordingly, the evidence that a class member would need to introduce to 

show that VNA caused lost profits, and not some other cause, would be highly 

individualized.  That evidence likely would include: 

 The owner’s or manager’s testimony about the business’s performance 
before, during, and after VNA’s engagement in Flint; 

 Financial statements for the business and similarly situated competitors; 

 Receipts and other evidence documenting any expenses incurred due to the 
problems with Flint water;  
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 Macroeconomic and industry reports, data, and trends; and 

 Expert testimony regarding the specific factors that caused the business’s 
performance.  

Plaintiffs contend that their damages expert, Dr. Simons, can establish 

causation for business losses using common proof.  But his opinion layers 

unwarranted assumption on unwarranted assumption.  See Ex. 60, Edelstein Decl. 

¶¶ 46-85.  For example, Dr. Simons assumed that the problems with Flint water must 

have adversely affected some industry sectors—a result-oriented assumption at odds 

with basic statistical methods.  Id. ¶ 42-44.  Then, for the industry sectors he chose, 

Dr. Simons assumed that the Flint water crisis was the only reason a business 

experienced a decline in profits.  Ex. 40, Simons Dep. 243:24-244:8.  That 

assumption is unwarranted; the problems with Flint water cannot be the only reason 

why a business’s profits declined.   

Further, Dr. Simons admits that he did not attempt to determine the 

contribution of VNA’s alleged negligence to any business losses.  Ex. 40, Simons 

Dep. 65:4-13.  His opinion thus does not provide a method for determining causation 

as to VNA.  And without such a method, class certification is not appropriate.  See 

Andrews v. Plains All Am. Pipeline, L.P., 777 F. App’x 889, 892 (9th Cir. 2019) 

(reversing grant of class certification because economic injury required 

individualized inquiries).   
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Cost of buying bottled water or water filters and water bills.  Each class 

member claiming economic injury from buying bottled water or water filters or 

paying water bills must show that he or she would not have suffered those injuries 

but for VNA’s alleged negligence.  That showing will vary depending on when the 

class member bought bottled water or water filters or paid a water bill in relation to 

VNA’s actions.   

For example, Plaintiffs contend that VNA was negligent in failing to 

recommend that the City return to Detroit water.  Ex. 37, Russell Dep. 256:15-19.  

Assuming that the City would have followed such a recommendation (despite the 

City expressly instructing VNA not to make that recommendation and the 

Emergency Manager refusing to make the switch when it was recommended by the 

City Council), it would have taken time for the City to make the switch.  VNA’s 

actions could not have been a but-for cause of any purchases of bottled water or 

water filters or any payments of water bills in the period before the City could have 

switched back to Detroit water.  Accordingly, even determining causation for buying 

bottled water or paying water bills will require individualized inquiries.   

Plaintiffs do not propose any class-wide method for determining but-for 

causation for economic injuries attributable to VNA.  Their expert, Dr. Keiser, 

assumes that all purchases of bottled water or water filters during the class period 

were due to the problems with Flint water and that all water bills during the class 
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period were for valueless water.  Keiser Report 24-28, PageID.37503-37507.  He 

admits that his methodology does not account for the different actions, at different 

times, of each defendant.  Ex. 39, Keiser Dep. 189:9-193:20.   

The highly individualized nature of causation almost always is a reason why 

courts do not certify classes in mass tort cases.  See Manual for Complex Litigation 

(Fourth) § 22.72.  This Court in Widdis v. Marathon Petroleum Co., No. 13-cv-

12925, 2014 WL 11444248 (E.D. Mich. Nov. 18, 2014), recognized that causation 

in a mass-contamination case presents significant individualized issues.  And that 

case involved only a single defendant and a single release of allegedly toxic 

substances, and the plaintiffs “abandoned” their claims for personal injury and 

property damage.  Id. at *8.12  This case is much more complex; causation “would 

turn on location, exposure, dose, susceptibility to illness, [and] nature of symptoms,” 

and individualized issues would overwhelm any common ones.  Steering Comm. v. 

12  In Widdis, this Court ultimately bifurcated the causation element, reasoning that 
common questions could be addressed in a first phase and individualized questions 
in a second phase.  2014 WL 11444248, at *9.  The Sixth Circuit called that approach 
into doubt in its order granting interlocutory review of the class-certification 
decision.  See Order at 2, In re Marathon Petroleum Co., No. 14-0110 (6th Cir. Feb. 
25, 2015), ECF No. 7-2 (“[T]he district court’s . . . bifurcati[on] [of ] an essential 
element of the liability inquiry . . .  raises significant questions about whether the 
resolution of the issues as bifurcated will drive the ultimate resolution of this 
litigation.”).  The Sixth Circuit never decided the issue, however, because the case 
settled.  In any event, bifurcation is not appropriate in this case for the reasons 
discussed below.  See pp. 111-12, infra.  
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Exxon Mobil Corp., 461 F.3d 598, 602 (5th Cir. 2006).  That should preclude class 

certification.  See, e.g., id.

D.  Plaintiffs Will Need To Prove Proximate Causation On An 
Individual Basis 

Each class member also must prove that VNA’s actions proximately caused 

his or her injuries.  That requires showing that VNA’s actions—as opposed to the 

actions of others—were a “substantial factor” in causing the injury, that the injury 

was foreseeable, and that there was no superseding cause.  See Poe, 179 Mich. App. 

at 576-77.  Importantly, Plaintiffs do not propose any method for adjudicating those 

issues of proximate causation on a class-wide basis; they simply ignore those issues. 

Whether VNA’s actions were a “substantial factor” in causing any class 

member’s injury will be individualized.  Many entities and individuals had a role in 

causing the problems with Flint water.  See, e.g., Ex. 2, COF_FED_0043822.  

Further, although water lead levels rose immediately after the switch to the Flint 

River, they returned to pre-switch levels by September 2014—five months before 

VNA arrived in Flint.  See Ex. 35, Edwards Dep. 253:12-254:14.  Thus, a jury 

reasonably could find that VNA’s actions were too attenuated to be a “substantial 

factor” in causing certain injuries (depending on when the injuries occurred and what 

actions other actors took around those times).  For example, named plaintiff T.W. 

was born in December 2015, Ex. 62, Williams Dep. 67:21-23—nine months after 

VNA completed its engagement in Flint, and two months after Governor Snyder 
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ordered Flint to switch back to Detroit water.  A jury thus could find that VNA’s 

actions were too attenuated to be a substantial factor in causing T.W. any injuries.  

See Poe, 179 Mich. App. at 577 (factors to be considered in determining whether a 

negligent act is a substantial factor in causing an injury include “the lapse of time”).   

Similarly, whether another’s actions should be considered a superseding cause 

of any particular class member’s injury depends on when the class member suffered 

that injury.  For example, in July 2015, the City falsified the results of lead test 

reports to make it appear that the lead levels in Flint water were within federal limits.  

See Compl. ¶ 273.  The State has secured a criminal conviction against one of the 

responsible officials.  See Ralph Ellis & Kristina Sgueglia, Flint City Employee 

Reaches Plea Agreement In Water Crisis Investigation, CNN (May 4, 2016), 

https://www.cnn.com/2016/05/04/us/flint-water-crisis-plea/index.html. A jury 

reasonably could find that the falsification of test reports constituted an 

unforeseeable superseding cause as to any injuries after July 2015—so VNA would 

not be liable for any injuries after that date.  See MacDonald v. PKT, Inc., 464 Mich. 

322, 334-35 (2001) (a third party’s criminal actions generally are not foreseeable, 

unless the defendant had special knowledge of a likelihood of criminal behavior).   

These are just a few examples of the factual circumstances that will determine 

proximate causation.  Unsurprisingly, courts in toxic-tort cases routinely conclude 
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that proximate causation presents an individualized issue and deny class certification 

on that basis.13

E. Plaintiffs Will Need To Prove The Amount Of Damages On An 
Individual Basis 

Plaintiffs admit that the amount of any class member’s damages will 

necessarily be individualized, at least for personal injuries.  See Mot. 64, 

PageID.34501.  Although the Sixth Circuit has held that individualized damages 

issues do not by themselves preclude class certification, see In re Whirlpool Corp. 

Front-Loading Washer Prods. Liab. Litig., 722 F.3d 838, 854 (6th Cir. 2013), the 

fact that damages calculations will be individualized and complicated is a factor that 

weighs against class certification, see Cruson v. Jackson Nat’l Life Ins., 954 F.3d 

240, 258 (5th Cir. 2020); Crutchfield, 829 F.3d at 378; Food Lion, LLC v. Dean 

Foods Co., 312 F.R.D. 472, 496 (E.D. Tenn. 2016).   

Plaintiffs argue that they can prove property damages and economic losses on 

a class-wide basis using expert testimony.  But that expert testimony is allowed only 

13 See, e.g., Gates, 655 F.3d at 271-72; Modern Holdings, LLC, 2018 WL1546355, 
at *7; Lankford v. Carnival Corp., No. 12-cv-24408, 2014 WL 11878384, at *10 
(S.D. Fla. July 25, 2014); Mays v. TVA, 274 F.R.D. at 627; City of St. Petersburg v. 
Total Containment, Inc., 265 F.R.D. 630, 635-36 (S.D. Fla. 2010); Snow, 2004 WL 
3768120, at *7; In re Am. Commercial Lines, LLC, No. 00-cv-252, 2002 WL 
1066742, at *13 (E.D. La. May 28, 2002); Rink v. Cheminova, Inc., 203 F.R.D. 648, 
666-67 (M.D. Fla. 2001); Jones v. Allercare, Inc., 203 F.R.D. 290, 306 (N.D. Ohio 
2001); O’Connor v. Boeing N. Am, Inc., 180 F.R.D. 359, 381 (C.D. Cal. 1997); 
Matton v. City of Pittsfield, 128 F.R.D. 17, 21 (D. Mass. 1989).  
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if it fits Plaintiffs’ theory of liability.  The Supreme Court made that point in 

Comcast.  In that case, the district court certified a class of more than two million 

Comcast customers who sued for antitrust violations.  Comcast, 569 U.S. at 29-30.  

That court had relied on the testimony of plaintiffs’ expert to conclude that damages 

could be calculated on a class-wide basis.  Id. at 31-32.  The expert calculated an 

aggregate amount of damages but did not “isolate damages resulting from any one 

theory of antitrust impact”—even though the district court had allowed the plaintiffs 

to proceed on only one of their four theories of antitrust impact.  Id.  

The Supreme Court held that the class should not have been certified.  

Comcast, 569 U.S. at 35-38.  The Court explained that, if plaintiffs prevailed on the 

merits of their claims, “they would be entitled only to damages resulting from 

reduced overbuilder competition, since that is the only theory of antitrust impact 

accepted for class-action treatment by the District Court.”  Id. at 35.  Thus, their 

expert’s model “must measure only those damages attributable to that theory”; “[i]f 

the model does not even attempt to do that, it cannot possibly establish that damages 

are susceptible” to class-wide proof.  Id.  Because the expert’s model did not do that, 

it could not be used to prove damages on a class-wide basis, precluding class 

certification.  Id. at 37-38.14

14  The Sixth Circuit has suggested that Comcast does not apply when putative class 
plaintiffs propose to bifurcate liability and damages.  See In re Whirlpool, 722 F.3d 
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Here, Plaintiffs argue that their experts can prove damages on a class-wide 

basis for some of their claims, but those experts’ opinions do not fit Plaintiffs’ theory 

of liability, because they do not isolate damages attributable to VNA.  The experts’ 

opinions thus cannot support class certification under Comcast.   

Personal injury (only for minors claiming lead-based injuries).  Plaintiffs 

state that “damages suffered by members of the minors subclass will be established 

using evidence common to the subclass,” Mot. 73, PageID.34510 (capitalization 

altered), but they do not propose any class-wide method for doing so.  Plaintiffs’ 

expert, Dr. Hu, proposes a “grid” for converting water lead levels to blood lead 

levels, and then blood level levels to decrements in IQ.  See Hu Decl. § 22(b) tbl.1, 

PageID.35898.  But that approach would not work because Plaintiffs do not provide 

any method for determining water lead levels or blood lead levels, much less 

increased levels caused by VNA.  Ex. 46, Hu Dep. 266:11-271:15.  So they have no 

inputs for the grid.   

Anyway, Plaintiffs concede elsewhere in their brief that “the amount of 

personal injury damages will vary from one Class member to another” and that those 

at 860.  That view of Comcast is mistaken; the Supreme Court’s opinion in Comcast 
did not mention bifurcation or limit its holding to expert testimony on damages.  In 
any event, Plaintiffs do not propose to bifurcate liability and damages for property 
damage and business losses; they contend that their experts can prove those damages 
using class-wide methods.  Mot. 77-79, PageID.34514-34516; see Trial Plan 2, 
PageID.36065.  So at a minimum, Plaintiffs’ claims for property damages and 
business losses must satisfy Comcast.
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damages will need to be determined on an individual basis.  Mot. 64, PageID.34501.  

They plan to calculate those damages in the second trial phase, which is an 

individualized phase.  See Trial Plan 3, PageID.36065.   

Costs of remediation.  For the costs of remediating residential properties, 

Plaintiffs’ experts make three key assumptions that they apply across all homes in 

Flint.   

 First, they assume that all service lines and interior plumbing must be 
replaced.  See Pogorilich Report 5, PageID.37646.   

 Second, they estimate the remediation costs for a “prototypical [] single-
family detached residential unit” of 1,100 square feet and assume that the 
actual costs of remediation scale linearly with square footage.  Pogorilich 
Report 6, PageID.37647.   

 Third, they assume that all multi-story units would cost 15% more to 
remediate than single-story homes and that multi-unit buildings would cost 
25% more to remediate than single-unit buildings.  Pogorilich Report 7-8, 
PageID.37648-37649.   

Plaintiffs’ experts never compared their prototype to any actual homes in Flint and 

thus cannot say that their model describes any plaintiff ’s home.  Ex. 57, Pogorilich 

Dep. 199:16-201:15; see Ex. 55, Butler Decl. ¶ 10.   

Actual home inspections in Flint show that all three of the experts’ 

assumptions are flawed.   

 First, inspections revealed that service lines and interior plumbing had no 
detectable damage beyond ordinary wear and tear.  Ex. 34, Duquette 
Report 25.   
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 Second, Pogorilich is wrong to assume that the costs of remediation do not 
vary linearly with square footage; in fact, they vary widely based on many 
factors, including construction, materials, and age of home.  Ex. 55, Butler 
Decl. ¶ 11; Ex. 70, Richmond Decl. ¶¶ 39-40.   

 Third, Pogorilich is wrong to assume that multi-story homes and multi-unit 
buildings would cost 15% and 25% more to remediate than the prototypical 
home.  Ex. 55, Butler Decl. ¶ 18.   

- In fact, a multi-story home may cost less to remediate than a single-
story home on a square-foot basis, because (among other reasons) there 
may not be a bathroom on the second floor.  Ex. 55, Butler Decl. ¶ 13.   

- Similarly, a multi-unit building may cost less to remediate than a single-
family home on a square-foot basis, because multiple units may share 
a water heater.  Ex. 55, Butler Decl. ¶ 18.   

Further, the experts’ model does not account for any preexisting damage to 

service lines or interior plumbing from before the Flint water crisis.  Ex. 57, 

Pogorilich Dep. 261:1-6.  So they cannot show that the damages they estimate were 

caused by the Flint water crisis.  See Strzelecki v. Blaser’s Lakeside Indus. of Rice 

Lake, Inc., 133 Mich. App. 191, 194 (1984) (damages must be limited to those 

caused by the defendant, which in this case was depreciated value, not replacement 

value).  Plaintiffs’ experts also do not account for the fact that some properties 

already have had service lines or interior plumbing replaced, see, e.g., Ex. 71, 

Carthan Dep. 91:2-7, so their owners would not be entitled to any additional 

damages.   

Even if Plaintiffs’ remediation estimates were reliable, VNA would want to 

dispute those estimates using individualized home inspections and testimony.  That 
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evidence would show that the cost of remediating individual homes varies 

dramatically from Plaintiffs’ experts’ estimates, and the jury would be required to 

resolve that factual dispute.  See Ex. 55, Butler Decl. ¶ 11.  Plaintiffs’ proposed 

method thus would not avoid the need for individualized damages assessments.  

Fisher v. Ciba Specialty Chems. Corp., 238 F.R.D. 273, 308 (S.D. Ala. 2006).15

Finally, Plaintiffs’ experts do not offer any way to isolate the effects of VNA’s 

conduct on the plumbing in Flint.  The experts’ model estimates the costs of 

remediation for all damage due to the Flint water crisis.  But VNA came to Flint only 

in February 2015, many months after the City switched to Flint River water in April 

2014.  According to Plaintiffs’ expert, Dr. Russell, exposure to Flint River water 

would have started causing damage to service lines and interior plumbing shortly 

after the switch—well before VNA arrived in Flint.  Ex. 37, Russell Dep. 227:2-17.  

If that is true, to recover against VNA, Plaintiffs would have to show that additional 

damage occurred after VNA began its engagement, and that the additional damage 

is attributable to VNA.  But their experts’ model “does not even attempt to do that.”  

Comcast, 569 U.S. at 38.  In fact, Dr. Russell admits that he cannot identify when 

any corrosion damage occurred.  Ex. 37, Russell Dep. 329:4-330:22.  Because 

Plaintiffs’ experts’ model for property damages does not “measure only those 

15 See, e.g., Mays v. TVA, 274 F.R.D. at 627; Church v. Gen. Elec. Co., 138 F. Supp. 
2d 169, 182 (D. Mass 2001); Thomas v. FAG Bearings Corp. Inc., 846 F. Supp. 
1400, 1404 (W.D. Mo. 1994). 
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damages attributable to” VNA, Plaintiffs “cannot possibly establish” that their 

claims against VNA for property damage “are susceptible of measurement across 

the entire class.”  Comcast, 569 U.S. at 35.   

Diminution in property value.  Plaintiffs’ proposed method for estimating 

diminution in property values also does not eliminate the need for individualized 

evidence.  Plaintiffs’ expert, Dr. Keiser, estimates that all properties in Flint lost 26% 

in value between April 2014 and June 2017 as a result of the Flint water crisis.  

Keiser Report 48, PageID.37527.   

Plaintiffs assume that each property in the City was affected in the same way, 

without taking into account the individual characteristics of any property.  See Keiser 

Report 33-38, PageID.37512-37517.  But professional valuations of individual 

homes show great variability, depending on the neighborhood and the condition of 

the property—including whether the property has had its pipes replaced.  Ex. 39, 

Keiser Dep. 116:19-119:20, 127:2-24.  And when that type of property-specific 

evidence is needed to establish diminution in property values, courts regularly refuse 

to certify classes because the issues are too individualized.  See, e.g., Ebert v. Gen. 

Mills, Inc., 823 F.3d 472, 479-80 (8th Cir. 2016) (reversing grant of class 

certification in a mass-contamination case because plaintiffs would have to prove 

diminution in property values on an individual basis); Cannon, 2013 WL 5514284, 

at *15 (denying class certification because plaintiffs would have to present 
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individual appraisals for each property to quantify diminution in property values); 

LaBauve v. Olin Corp., 231 F.R.D. 632, 676-78 (S.D. Ala. 2005) (denying class 

certification in part because assessing diminution in property values “will be fraught 

with peril, and will hinge on property-specific determinations”).   

Dr. Keiser’s opinion also flunks Comcast.  It claims to account for “all

relevant damages from the Flint water contamination,” without proposing any way 

to quantify damages due to VNA’s actions.  Keiser Report 53, PageID.37530 

(emphasis added).   

Economic losses.  Plaintiffs’ damages expert, Dr. Simons, estimates lost 

business profits for companies in 26 industry subsectors that he states were 

negatively affected by the Flint water crisis.  See Simons Report 19, PageID.36154.  

His method for selecting those industry subsectors is unscientific and unsupported—

essentially, he assumed that some sectors must have been affected by the Flint water 

crisis, and picked the subsectors that appeared to him to have been most likely to 

have suffered losses.  See Ex. 60, Edelstein Decl. ¶¶ 42-51.  He then assumed that 

every business that closed or experienced revenue declines in those subsectors 

between 2014 and 2018 did so solely because of the Flint water crisis.  See Ex. 40, 

Simons Dep. 243:24-244:8.  Those assumptions are implausible; during that four-

year period many national, regional, industry, and business-specific factors would 

have contributed to any losses.  See Ex. 60, Edelstein Decl. ¶¶ 34-41.   
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Further, that approach does not account for businesses, like named plaintiff 

635 S Saginaw LLC, that  

—according to Dr. 

Simons’s analysis, those businesses did not suffer lost profits.  See Ex. 61, Murphy 

Dep. 96:4-14.  And it does not include any method for allocating damages 

specifically caused by VNA during its limited engagement in Flint.  

For the cost of buying bottled water or water filters, Plaintiffs’ expert Dr. 

Keiser proposes to calculate only aggregate, city-wide estimates.  See Keiser Report 

23-24, 28, PageID.37502-37503, 37507.  But some people got their water for free, 

and different class members used different amounts of water.  Compare Ex. 44, D. 

Davis Dep. 56:13-19, 76:9-77:4 (named plaintiff Darrell Davis testified that he used 

bottled water for drinking, cooking, doing laundry and dishes, and bathing starting 

in 2014), with Ex. 62, Williams Dep. 115:10-12 (named plaintiff Tiantha Williams 

testified that she drank bottled water starting in December 2015).  Dr. Keiser’s 

calculations are not specific to any individual plaintiff—or the actions of any 

defendant.   

Plaintiffs may not use the short-cut of calculating aggregate damages and then 

dividing that amount by the number of plaintiffs.  See McLaughlin v. Am. Tobacco 

Co., 522 F.3d 215, 232 (2d Cir. 2008) (top-down method of calculating aggregated 

damages and then allocating them across class members would violate due process 
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because it deprives the defendant of “the right . . . to challenge the allegations of 

individual [class members]”), abrogated on other grounds by Bridge v. Phoenix 

Bond & Indem. Co., 553 U.S. 639 (2008); see also Bayshore Ford Truck v. Ford 

Motor Co., Civil Action No. 99-741, 2010 WL 415329, at *12 (D.N.J. Jan. 29, 2010) 

(“[A] common class-wide method may not be used to short cut the requirement of 

individual damage proof.”). 

Complicated, individualized damages inquiries will be a significant part of 

any Flint water litigation.  That fact weighs against class certification.  Parkhurst, 

2013 D.C. Super. Lexis 4, at *39-*40.   

F. A Jury Will Need To Allocate Fault Among Defendants And Non-
Parties On An Individual Basis 

The need to allocate fault in this case also presents individualized issues.  

Under Michigan’s comparative-fault regime, the jury must allocate fault among all 

parties and non-parties.  See Mich. Comp. Laws § 600.2957(1); Jones v. Enertel, 

Inc., 254 Mich. App. 432, 434 (2002).  As a consequence, each defendant will put 

on evidence to establish the relative fault of other defendants and non-parties.  See 

Wall v. Cherrydale Farms, Inc., 9 F. Supp. 2d 784, 785-86 (E.D. Mich. 1998).  This 

case is unique because of the many government actors and other parties involved; 

Plaintiffs sued 27 defendants, and there are other relevant actors who are not 

defendants (because of immunity or other reasons).  See generally VNA Notice of 

Nonparties at Fault, ECF No. 1313, PageID.39934.   
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The allocation of fault among defendants and non-parties in this case will vary 

for each class member because class members used Flint water at different times and 

to different extents.  Each defendant and non-party took different actions at different 

times during the proposed class period.  The relative fault of the defendants and non-

parties therefore is different at each point during the class period.  For example, the 

allocation of fault for personal injuries would be very different depending on 

whether the injuries occurred in September 2015 (by which time the City had 

falsified lead test reports, at the MDEQ’s direction, Ex. 11, Glasgow Dep. 722:15-

725:9, and the EPA had learned of Flint’s problems, Ex. 72, Del Toral Dep. 81:7-

15), as opposed to in March 2015 (when the City first learned of elevated lead levels 

in Leanne Walters’s home, Ex. 24, CROFT-0000000125).   

At trial, VNA would present evidence and argument to show that the jury 

should allocate to it only a small degree of fault (if any) for each class member’s 

damages.  VNA would question each class member about when and how he or she 

used Flint water, to determine whether it could possibly be held liable for the claimed 

injuries.  Courts in similar situations routinely conclude that those types of 

individualized questions about comparative fault “pose[] an almost insurmountable 

obstacle to certification of any liability issue.”  Rink v. Cheminova, Inc., 203 F.R.D. 

648, 652 (M.D. Fla. 2001) (discussing Florida’s comparative-fault system, which is 
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broadly comparable to Michigan’s system).16  That is another reason why one large 

class action does not make sense here.   

G. Those Individualized Issues Mean That Plaintiffs Cannot Satisfy 
Rule 23  

Because of those individualized issues, Plaintiffs’ proposed damages classes 

do not meet the commonality, typicality, or adequacy prerequisites of Rule 23(a), 

much less the more demanding predominance requirement of Rule 23(b)(3).   

1. The Proposed Classes Do Not Meet The Commonality, 
Typicality, And Adequacy Of Representation Requirements 
Of Rule 23(a) 

Commonality.  Plaintiffs identify two sets of allegedly common questions, but 

neither is truly common.  Plaintiffs assert that the common questions are whether 

VNA owed a duty of care to the class and whether VNA breached that duty and 

contributed to the Flint water crisis.  See Mot. 59-60, 62, PageID.34496-34497, 

34499.  But some members of the class left Flint or stopped using Flint water before 

VNA arrived in Flint.  Because those class members cannot have claims against 

VNA, the questions Plaintiffs identify are not common to the entire class.  See Wal-

16 See, e.g., Rivers v. Chalmette Med. Ctr., Inc., Civil Action No. 06-8519, 2010 
WL 2428662, at *9 (E.D. La. June 4, 2010); Kelecseny v. Chevron, U.S.A., Inc., 262 
F.R.D. 660, 675 (S.D. Fla. 2009); Duncan v. Nw. Airlines, Inc., 203 F.R.D. 601, 614 
& nn.14-16 (W.D. Wash. 2001) (applying Michigan law); Neely v. Ethicon, Inc., 
Nos. 00-CV-00569 et al., 2001 WL 1090204, at *11 (E.D. Tex. Aug. 15, 2001); see 
also Engle v. Liggett Grp., Inc., 945 So. 2d 1246, 1268 (Fla. 2006) (affirming 
decertification under state class-certification rules, which mirror federal Rule 23).   
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Mart, 564 U.S. at 350 (common question is one whose resolution “will resolve an 

issue that is central to the validity of each one of the claims in one stroke”). And 

determining which class members have those claims would require individualized 

inquiries into each person’s circumstances.   

Plaintiffs cite two mass-tort cases in which the courts found common 

questions.  But both involved only a single defendant, a single course of conduct by 

that defendant, and a limited set of plaintiffs who were all affected by the defendant’s 

conduct at the same time and in the same way.  See Widdis, 2014 WL 11444248, at 

*1-*4 (cited at Mot. 36-37, PageID.34473-34474) (explosion at a petroleum facility 

leading to the evacuation of the homes around the facility); Collins v. Olin Corp., 

248 F.R.D. 95, 99-100 (D. Conn. 2008) (cited at Mot. 37, PageID.34474) (landfill 

owner dumped industrial waste that leaked into the surrounding areas).   

This case is nothing like Widdis or Collins.  Here, there are multiple 

defendants and non-parties (including officials in the Governor’s Office, MDEQ, 

MDHHS, the federal EPA, the Emergency Managers, and the City), each of whom 

took different actions over the course of multiple years.  Further, each class 

member’s allegations of harm will differ based on when the class member arrived in 

or left Flint, where and when the class member drank Flint water, and the type and 

condition of the service lines and interior plumbing of the class member’s home, 

school, workplace, or business.  In this type of “complex, mass, toxic tort” case for 
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which there is “no single proximate cause [that] appl[ies] equally to each potential 

class member,” there is no commonality.  Modern Holdings, LLC v. Corning, Inc., 

Civil Action No. 13-cv-405, 2018 WL1546355, at *7 (E.D. Ky. Mar. 29, 2018); see, 

e.g., Paternostro v. Choice Int’l Servs. Corp., 309 F.R.D. 397, 403 (E.D. La. 2015); 

Noonan v. Ind. Gaming Co., 217 F.R.D. 392, 396-97 (E.D. Ky. 2003). 

Typicality.  Because each plaintiff ’s claims depend heavily on individualized 

issues, the named plaintiffs’ claims are not typical of the absent class members’ 

claims.  To meet the typicality requirement, the named plaintiffs must advance the 

“same legal theor[ies]” as the absent class members, In re Am. Med. Sys., Inc., 75 

F.3d 1069, 1082 (6th Cir. 1996), and must not present “unique facts,” Nguyen v. 

Nissan N. Am., Inc., No. 16-CV-05591, 2020 WL 5517261, at *11 (N.D. Cal. Sept. 

13, 2020).  “The premise of the typicality requirement is simply stated:  as goes the 

claim of the named plaintiff, so go the claims of the class.”  Sprague v. Gen. Motors 

Corp., 133 F.3d 388, 399 (6th Cir. 1998).   

Here, there is no “typical” Flint plaintiff.  Plaintiffs seek to bring claims based 

on exposure to allegedly toxic substances, such as TTHMs and E. coli bacteria, that 

no named plaintiff alleges.  See Mot. 64, PageID.34501.  Even for claims for 

personal injuries based on exposure to lead, property damage, or business loss, 

which some named plaintiffs allege, resolving those plaintiffs’ claims would not 

resolve any other class member’s claims.  That is because whether, when, how, and 
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to what extent each defendant’s actions caused any plaintiff any injury will depend 

on the unique circumstances of that plaintiff.   

For example, for claims for personal injury, six of the named plaintiffs 

(Carthan, Barbara and Darrell Davis, Kelso, K.E.K., and David Munoz) stopped 

drinking Flint water before VNA began its limited engagement in Flint.  See Ex. 71, 

Carthan Dep. 31:9-24; Ex. 44, D. Davis Dep. 56:4-19; Ex. 54, Kelso Dep. 17:21-

18:3; Ex. 73, Munoz Dep. 21:12-21.  Those plaintiffs include all of the proposed 

representatives for the principal class.  See Mot. 38, PageID.34475 (representatives 

of the principal class are Kelso, K.E.K., and the Davises).  So those plaintiffs’ claims 

against VNA would be limited to injuries from bathing or doing laundry, which 

involve only incidental ingestion of water.  Those plaintiffs’ claims thus are not 

typical of the claims of absent class members who continued regularly drinking Flint 

water during and after VNA’s engagement in Flint.   

Similarly, for claims for property damage, one of the proposed representatives 

is Carthan, but her pipes were all replaced at no cost to her in March 2016.  Ex. 71, 

Carthan Dep. 91:2-7.  Her claims thus are not typical of the claims of property 

owners who have not had their pipes replaced.   

And for claims for lost business profits, Plaintiffs’ proposed representatives 

are not typical of all businesses.  Two of the three named plaintiffs (635 S. Saginaw 

LLC and Neil Helmkay) owned restaurants that used Flint water to prepare their 
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food; they allege that they lost business because diners were wary of eating food 

prepared with Flint water.  Ex. 61, Murphy Dep. 75:5-14; Ex. 74, Helmkay Dep. 

71:11-14.  The third proposed representative (Frances Gilcreast) owned a business 

that owns and manages rental properties; she alleges that her business lost money 

because the problems with Flint water caused her renters to leave Flint.  Ex. 75, 

Gilcreast Dep. 124:5-13.  But other businesses that Dr. Simons asserts lost profits 

include hardware stores, insurance agents, funeral homes, and clothing retailers, 

Simons Report 17, PageID.36152—very different businesses that would not have 

been affected the same way as a restaurant or a rental-property manager.   

Courts routinely find typicality lacking when each plaintiff ’s claim depends 

on “individualized issues,” particularly issues regarding “causation.”  In re OnStar 

Contract Litig., 278 F.R.D. 352, 375 (E.D. Mich. 2011); see, e.g., Stout v. J.D. 

Byrider, 228 F.3d 709, 717 (6th Cir. 2000) (because there were significant 

“discrepancies between Plaintiffs and the ostensible class members,” typicality was 

not established).  For example, in Mays v. TVA, a mass-contamination case involving 

the release of coal ash onto neighboring properties, the court held that no class 

member’s claims were typical of any other class member’s claims because “the 

analysis . . . will turn primarily on individualized inquiries into how the coal ash 

affected” each class member.  274 F.R.D. at 625.  That is true here for every theory 

of harm Plaintiffs assert.   
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Adequacy of representation.  The lack of typicality also means that the 

proposed class representatives are not adequate representatives of the absent class 

members.  “The adequate representation requirement overlaps with the typicality 

requirement because in the absence of typical claims, the class representative has no 

incentives to pursue the claims of the other class members.”  In re Am. Med. Sys., 75 

F.3d at 1083 (citing Fed. R. Civ. P. 23(a)(4)).  Where, as here, the proposed 

representatives’ claims are not typical of the absent class members’ claims, the 

proposed representatives would not be adequate class representatives.  See, e.g., 

Noonan, 217 F.R.D. at 398.   

Plaintiffs ignore the highly individualized nature of each class member’s 

claims.  They argue only that the named plaintiffs will “vigorously prosecute” the 

case and that the named plaintiffs’ interests are not “antagonistic” to the interests of 

the absent class members.  Mot. 43-45, PageID.34480-34482.  The problem is that, 

in prosecuting their own claims, the named plaintiffs will not vindicate the claims of 

absent class members because the named plaintiffs just do not have certain facts in 

their cases.  See, e.g., Modern Holdings, LLC v. Corning, Inc., Civil Action No. 13-

cv-405, 2018 WL 1546355, at *10 (E.D. Ky. Mar. 29, 2018) (“The named Plaintiffs 

cannot be adequate representatives of the class when they do not suffer from the 

injuries complained of.”).   
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2. The Proposed Classes Do Not Meet The Predominance 
Requirement Of Rule 23(b)(3) 

Even if there were one or two common questions, those questions would not 

predominate over the extensive individualized inquiries needed to adjudicate each 

Plaintiff ’s professional negligence claim against VNA.   

The thrust of Plaintiffs’ argument is that their proposed class action satisfies 

the predominance requirement because their claims arise from a common course of 

conduct by VNA that allegedly caused community-wide problems.  See Mot. 59-63, 

PageID.34496-34500.  But the “community” as a whole does not allege claims 

against VNA; individual residents and businesses do.  It is not enough to allege 

abstract, community-wide problems; Plaintiffs must prove liability at the individual 

level, for each individual resident’s or business’s specific injuries.  And VNA must 

be permitted to present its defenses at that individual level, just as it would in a case 

involving a single plaintiff.   

Usually, common issues predominate only when resolving those issues would 

entirely resolve liability class-wide.  See In re Whirlpool, 722 F.3d at 860 

(“[L]iability issues relating to injury must be susceptible of proof on a classwide 

basis to meet the predominance standard.”); Randleman v. Fid. Nat’l Title Ins., 646 

F.3d 347, 353-54 (6th Cir. 2011) (because “liability . . . [could] only be determined 

on an individual basis,” common issues did not predominate).  Here, Plaintiffs 
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cannot come close to establishing liability on a class-wide basis.  The claims of their 

proposed classes are too broad and too disparate for that.   

The Parkhurst case is particularly instructive, because the claims were similar 

to those here.  Residents of the District of Columbia alleged that the District’s change 

in its corrosion controls caused lead to leach out of pipes and fittings and into the 

residents’ drinking water.  Parkhurst, 2013 D.C. Super. Lexis 4, at *3-*4.  The 

residents sought to certify a class of minors who consumed that water under the 

District’s version of Rule 23(b)(3), id. at *12, which “parallels” federal Rule 

23(b)(3), Jones v. District of Columbia, 996 A.2d 834, 846 (D.C. 2010).   

The court denied class certification because individualized issues regarding 

injury, causation, and damages predominated over common issues.  Parkhurst, 2013 

D.C. Super. Lexis 4, at *38-*40 (citing Amchem, 525 U.S. at 624).  The court 

explained that injury would vary for each class member, because “some class 

members suffer no physical injury, while others suffer from significant cognitive or 

behavior problems.”  Id. at *38.  The court further explained that causation would 

be individualized, because “different class members were exposed to . . . different 

amounts of lead, for different amounts of time, in different ways, and over different 

periods.”  Id.  The class members also would need to account for “different sources” 

of lead other than the water, as well as “factors other than lead” that can cause the 

same injuries as lead, which would vary by class member.  Id. at *39. And the court 
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explained that “[d]amages issues are also individualized.”  Id.  The court concluded 

that those individualized issues predominated over the few common questions 

related to the District’s liability, precluding class certification under Rule 23(b)(3).  

Id. at *42.   

This case is even more complex than Parkhust, and it presents even more 

individualized issues.  The plaintiffs in Parkhurst were minors who sought to 

recover only for physical injury from lead exposure, from only one defendant.  This 

case involves claims by adult plaintiffs, minors, and businesses, for physical injury, 

property damage, and economic losses, from multiple toxic agents, against multiple 

defendants who acted at different times.  Class certification therefore is even less 

appropriate here than it was in Parkhurst.   

Resolving the allegedly common questions would take up a very small part of 

a class trial.  That trial instead would be overwhelmed by individualized issues on 

injury, causation, damages, and allocation of fault—each of which courts have found 

sufficient to deny class certification. 

Injury.  First, the jury would need to decide whether each class member 

suffered a cognizable injury.  For claims for personal injuries, each class member 

would testify as to his or her alleged injuries and introduce medical records and 

diagnoses.  VNA, for its part, would introduce rebuttal medical records and expert 

testimony.  For claims for property damages, each class member would testify as to 
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the condition of the property and introduce documentary evidence and professional 

assessments.  VNA would introduce its own documentary evidence and professional 

assessments.  And for claims for lost business profits, each class member would

testify as to the performance of the business and introduce expert evidence, and VNA 

would introduce its own documentary evidence and professional assessments.  All 

of that precludes class certification; “[c]ommon questions of fact cannot 

predominate where there exists no reliable means of proving classwide injury in 

fact.”  In re Rail Freight Fuel Surcharge Antitrust Litig., 725 F.3d at 252-53. 

But-for causation for personal injury.  Next, the jury would need to decide 

whether VNA caused each class member’s injury.  For claims for personal injury, 

each class member would need to testify as to his or her water use and introduce 

medical test results, results of property inspections, and expert testimony, to 

establish that VNA’s alleged negligence caused additional exposure, and that the 

additional exposure could and did cause the class member’s injuries.  For lead 

claims, the class member would have to prove an incremental exposure above his or 

her preexisting lead exposure.  VNA would introduce its own fact-witness 

testimony, medical test results, results of property inspections, and expert testimony 

to establish that its actions did not cause additional exposure or harm to the class 

member.  Those issues also would be too individualized for class certification.  See, 

e.g., Rowe, 2008 WL 5412912, at *14-*15 (denying class certification in a toxic-tort 
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case because “the element of significant exposure is fraught with individualized 

issues”); Fulford, 2004 WL 1208513, at *3 (denying class certification in a toxic-

tort case because determining the source of each class member’s exposure “will be 

a highly individualized issue”). 

But-for causation for property damage.  For claims for property damage, 

each class member would need to testify as to his or her water use and introduce 

documentary and expert evidence to establish that VNA’s actions (and not some 

other cause) damaged his or her property.  VNA would introduce its own 

documentary and expert evidence in its defense.  Again, establishing causation for 

property damages would be too individualized for class certification.  See, e.g., 

Crutchfield, 829 F.3d at 377 (affirming denial of class certification because 

determining the cause of property damage required individualized analysis). 

But-for causation for economic losses.  For claims for economic losses such 

as lost business profits, each class member would need to testify as to the operations 

and performance of the business during the Flint water crisis and introduce 

documentary and expert evidence in an effort to establish that the business lost 

profits due to VNA’s alleged negligence and not some other source.  VNA would 

introduce its own documentary and expert evidence to establish that it did not cause 

lost profits.  The need to establish causation for economic losses on an individual 

basis also precludes class certification.  See, e.g., Andrews, 777 F. App’x at 892 
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(reversing grant of class certification because determining economic injury required 

individualized inquiries). 

Proximate causation.  The jury then would need to determine whether VNA’s 

actions proximately caused each class member’s injuries.  Each class member would 

have to introduce fact-witness testimony, documentary evidence, and expert 

testimony to establish that VNA’s actions were a substantial factor contributing to 

the harm, that the harm was foreseeable, and that it is reasonable to hold VNA liable 

for that harm.  VNA would introduce its own fact-witness testimony, documentary 

evidence, and expert testimony to establish that its actions were insubstantial 

compared to the actions of others; that others’ actions were superseding causes that 

cut off VNA’s liability; or both.  Courts do not certify classes because of those types 

of individualized issues of proximate causation.  See, e.g., Sterling, 855 F.2d at 1197 

(class certification is not appropriate when “no single proximate cause equally 

applies to each potential class member and each defendant”). 

Damages. The jury would then have to determine the extent of each class 

member’s damages.  The class member would need to introduce documentary 

evidence and expert testimony in an attempt to quantify the amount of harm.  VNA 

would introduce its own documentary evidence and expert testimony to rebut the 

class member’s damages estimate.  “Predominance . . . may be destroyed solely by 

the complexity of determining damages.”  Food Lion, LLC, 312 F.R.D. at 496.  
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Allocation of fault.  Finally, the jury would allocate fault across all defendants 

and non-parties.  VNA would introduce fact-witness testimony, documentary 

evidence, and expert testimony establishing the contribution of others’ actions to the 

class member’s injuries.  The individualized nature of comparative-fault analysis 

“poses an almost insurmountable obstacle to certification of any liability issue.”  

Rink, 203 F.R.D. at 652.  

Plaintiffs’ response to all of those individualized issues is that they can use 

their experts to establish liability class-wide.  But all of their experts’ opinions are 

based on assumptions and hypotheticals, not actual plaintiff-specific evidence.  

Moreover, nearly all of their assumptions and hypotheticals are implausible or have 

already been disproven.  The many flaws with Plaintiffs’ proposed approach are 

catalogued above.  See pp. 35-43, 45-52, 64-66, 68-69, 71-73, 78, 79-84, supra.   

But even if the Court allowed the experts’ testimony, Plaintiffs still could not 

avoid individualized adjudication.  Their experts do not cover every type of injury 

that Plaintiffs allege—they cover only lead injuries in minors, property damages, 

and economic losses.  And for the injuries they do cover, they do not attempt to link 

any injuries to VNA’s actions specifically.  So to complete their cases in chief 

against VNA, Plaintiffs would need to present individualized evidence for each class 

member.   
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At the end of the day, a class trial in this case would quickly degenerate into 

a series of individual trials.  Nearly all of the key issues would be individualized, 

and nearly all of the time at trial would be spent on those issues.  Plaintiffs do not 

identify a single case as complex as this one in which a court certified a damages 

class under Rule 23(b)(3).  The Court should not certify the proposed classes here, 

because there is just no way that common issues would predominate over individual 

ones at the class trial.   

II. A Class Action Is Not The Superior Method Of Adjudicating These 
Cases, Precluding Certification Under The Superiority Requirement Of 
Rule 23(b)(3) 

Certification of damages classes is unwarranted for the independent reason 

that a class action is not the superior method for adjudicating these claims, especially 

in light of the ongoing bellwether process.  See Fed. R. Civ. P. 23(b)(3).   

A. A Class Action Is Not Superior To Individual Adjudication Using 
The Bellwether Process 

A class action is not the superior method for adjudicating these cases because 

of the highly individualized nature of Plaintiffs’ claims.  When a class trial would 

necessarily devolve into a series of individualized adjudications, a class action is not 

superior to individual adjudication.  See, e.g., Sandusky Wellness Ctr., 863 F.3d at 

472; Williams v. Mohawk Indus., Inc., 568 F.3d 1350, 1355 (11th Cir. 2009).   

That is especially true here because the Court has established a bellwether 

process for adjudicating claims on an individual basis.  That process already is far 
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ahead of the proceedings in this putative class action, so as a practical matter there 

is little to be gained by class adjudication.  The bellwether process also will be fair 

to all the parties—both plaintiffs and defendants will be able to fully litigate their 

claims and defenses.   

The bellwether process is a viable alternative to the proposed class action.  In 

many cases in which plaintiffs seek to certify a class action, there would be no 

practical way for class members to litigate their claims without a class action.  See 

Beattie v. CenturyTel, Inc., 511 F.3d 554, 567 (6th Cir. 2007). Usually that is 

because an individual class member’s potential recovery is too small for the class 

member to have the incentive to bring an individual lawsuit.  See id.  Courts in those 

cases thus may conclude that a class action is the superior method of adjudicating 

the claims because there is no practical alternative.  See 2 Newberg on Class Actions

§ 4:87 (5th ed. 2020).   

But in this case, tens of thousands of individual plaintiffs have filed suit, and 

the Court has established a robust bellwether process to manage and adjudicate those 

claims.  In this case, therefore, there already is a viable method available for 

adjudicating individual claims.   

The bellwether trials will be both fair and manageable.  The parties in the 

bellwether trials will submit individualized evidence bearing on exposure, causation, 

injury, and damages, such as comprehensive medical examinations and home 
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inspections, as to each claimed toxic agent.  The bellwether plaintiffs will not be 

restricted to the type of hypothetical evidence Plaintiffs propose for a class trial, or 

be limited to seeking only the types of damages Plaintiffs seek to recover in this class 

action.  Then VNA will be able to raise all of its defenses to each individual’s claims.  

See Wal-Mart, 564 U.S. at 367 (defendants must be able to litigate their “defenses 

to individual claims”).  For example, VNA will present evidence that the particular 

plaintiff stopped drinking Flint water before VNA’s arrival in Flint, and that there 

are alternative causes for the plaintiff ’s claimed injuries.  In contrast, when VNA 

presents those individual defenses in the class trial, the process will morph into an 

unmanageable morass of individualized trials.  For those reasons, “at least two 

Courts of Appeal[s] have found that a bellwether trial may be superior to other forms 

of adjudication without violating any party’s substantive or procedural due process 

rights.”  In re Methyl Tertiary Butyl Ether (MBTE) Prods., No. 1:00-1898, MDL 

1358, 2007 WL 1791528, at *2 (S.D.N.Y. June 15, 2007) (citing Hilao v. Estate of 

Marcos, 103 F.3d 767, 771 (9th Cir. 1996), and In re Chevron U.S.A., Inc., 109 F.3d 

1016, 1017 (5th Cir. 1997)).   

The bellwether process will be more efficient than a class action at resolving 

Plaintiffs’ claims.  The earliest the Court would be in a position to start any class 

trial would be some time in 2022.  At that point, the Court may have completed some 

or all of the trials for the first bellwether group (minors with claims for injuries 
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caused by lead), and started the trials for the second bellwether group (adults with 

claims for personal injury and property damage).  Those trials will provide the 

parties with important insights about the relative strengths and weaknesses of their 

positions, helping them decide which cases to continue to pursue individually, and 

which cases to narrow, settle, or abandon.  

Further, each bellwether trial will fully resolve the bellwether plaintiffs’ 

claims against all non-settling defendants, on all issues, including the allocation of 

fault.  Plaintiffs’ proposed class trial, in contrast, will not resolve any class member’s 

claims.  At best, it will answer a handful of common questions, leaving nearly all of 

the hard work (on exposure, causation, injury, damages, and allocation of fault) to 

extensive individualized phases.   

Those individualized inquiries likely would stretch years into the future.  In 

fact, Plaintiffs do not propose starting the damages phase for the minors subclass 

until after a class trial on liability and after all minors have undergone a medical 

evaluation and treatment program to determine their injuries.  See Trial Plan 3, 

PageID.36065.  Simply put, a class action in this case would not be superior to 

individual adjudication through the bellwether process.   

B. The Rule 23(b)(3) Superiority Factors All Weigh Against 
Certification 

Consideration of the four Rule 23(b)(3) superiority factors confirms that this 

case is not suited for class adjudication.  The factors are “(A) the class members’ 
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interests in individually controlling the prosecution or defense of separate actions; 

(B) the extent and nature of any litigation concerning the controversy already begun 

by or against class members; (C) the desirability or undesirability of concentrating 

the litigation of the claims in the particular forum; and (D) the likely difficulties in 

managing a class action.”  Fed. R. Civ. P. 23(b)(2).  None favors certification.  

Interest in individual control. Courts consider a variety of factors when 

determining whether individual plaintiffs are likely to want to control their own 

cases, including the number of individual suits that have already been filed, the 

nature of each individual’s claims, and the size of those claims.  See 2 Newberg on 

Class Actions § 4:69.  All of them cut against class certification here.   

First, tens of thousands of individual suits already have been filed.  When a 

substantial number of potential class members have brought individual actions, “[i]t 

is proper to infer . . . that many potential class members prefer to maintain separate 

actions.”  Abby v. City of Detroit, 218 F.R.D. 544, 549 (E.D. Mich. 2003); see 1 

McLaughlin on Class Actions § 5:65 (“The existence of separate individual actions 

is the most clear-cut evidence of the interest of class members in individually 

controlling separate actions.”).  The tens of thousands of individual suits here are 

many more than the numbers that courts have held is enough to show that “potential 

class members prefer to ‘go it alone.’ ”  Taylor v. CSX Transp., Inc., 264 F.R.D. 281, 

296 (N.D. Ohio 2007) (73 individual suits); see Abby, 218 F.R.D. at 549 (over 100 
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individual suits).  That confirms that individual plaintiffs want to control their own 

cases, and also that any efficiency gains from a class action would be minimal.  See 

1 McLaughlin on Class Actions § 5:64 (“If significant opt-outs seem likely, class 

certification makes little sense, as the efficiencies achieved by class litigation 

vanish.”).   

Second, the nature of plaintiffs’ claims indicates that class members have an 

interest in controlling the litigation individually.  The interest in individual control 

is strongest in cases involving a high degree of emotional involvement, such as 

claims for personal injuries or claims for damage to real property (as opposed to 

claims involving purely economic damages), because those injuries “are more 

central to [plaintiffs’] lives.”  2 Newberg on Class Actions § 4:69; see, e.g., Lehocky 

v. Tidel Techs., Inc., 220 F.R.D. 491, 510 (S.D. Tex. 2004).  These cases involve 

claims for personal injuries (including personal injuries of minors) in addition to 

claims for property damage to plaintiffs’ homes.  The “emotional stake[s]” thus 

weigh against class certification.  Abby, 218 F.R.D. at 549-50 (internal quotation 

marks omitted).  

Third, the size of each class member’s claim also indicates that class members 

would want to control their own cases.  See In re Whirlpool, 722 F.3d at 861.  Here, 

class members allege claims for personal injuries that they likely value in the 

millions of dollars (such as neurological damages to minors).  See, e.g., Bravo v. 
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United States, 532 F.3d 1154, 1162 (11th Cir. 2008).  And Plaintiffs claim sizeable 

property damages and business losses as well.  See Gamble Report 38-506, 

PageID.36228-36696; Ex. 76, Simons Suppl. Report 11. 

Further, the incremental cost for any individual plaintiff to bring suit is lower 

than in a typical individual action.  Under the coordinated case management order, 

all discovery is shared across all cases, so no individual plaintiff has to depose all 

witnesses.  See generally Fifth Am. Case Management Order, ECF No. 1255, 

PageID.39264-39355.  The Court also adopted a common set of pleadings for the 

individual cases, which simplifies individual complaints.  See generally Am. Master 

Long Form Compl., Walters v. Snyder, 5:17-cv-10164 ECF No. 185-2, 

PageID.5042-5248.   

Plaintiffs assert that the costs of prosecuting an individual action in these cases 

outweigh any potential recovery.  See Mot. 81-82, PageID.34518.  But tens of 

thousands of individual plaintiffs already have disproven that argument—they 

already have filed suit, and they have engaged in discovery under the efficient 

procedures adopted by the Court.  Plaintiffs argue that the Court should disregard 

those actions because many of them involve a large number of plaintiffs, which 

Plaintiffs contend shows that some type of collective action is needed.  Id. at 82 

n.226.  But the existence of the individual actions proves that it is feasible to bring 

individual cases without class certification.   
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Plaintiffs also assert that the “vast majority” of minors have not brought 

individual suits, which Plaintiffs contend is because of the cost.  Suppl. Br. 2-3, 

PageID.41430-41431.  That is just speculation.  The minors who have not brought 

individual suits may not have viable claims.  And those minors who do have viable 

claims may be waiting until they turn 18 so that they can litigate their claims 

themselves, as Michigan law allows.  See Mich. Comp. Laws § 600.5851(1) 

(extending the statute of limitations for most civil cases involving a minor to one 

year after the minor’s 18th birthday).  The fact that thousands of minors already have 

filed individual suits shows that it is feasible to litigate their claims without a class 

action and that many thousands of minors want to proceed that way.  

Anyway, even if some individuals’ claims might not be large enough to justify 

an individual action, Plaintiffs’ proposed class action would not help those 

individuals.  Plaintiffs have proposed class-wide methods for adjudicating the claims 

for only the highest-value injuries—lead injury in minors aged 10 and under, 

property damage, and business loss.  They have not explained how their class action 

would resolve anyone else’s claims.  So certifying the classes that Plaintiffs propose 

would not benefit individuals with small-value claims.   

Extent and nature of pending litigation. Both the “extent” and the “nature” 

of the existing Flint water litigation weigh against class certification.  Fed. R. Civ. 

P. 23(b)(2).  Tens of thousands of individual suits are pending before this Court and 
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before Judge Joseph J. Farah in state court.  The Sixth Circuit has held that when 

there are parallel proceedings that would continue regardless of class certification, 

class certification is not appropriate because there would be few efficiency gains 

from a class action.  See Vassalle v. Midland Funding LLC, 708 F.3d 747, 758 (6th 

Cir. 2013) (reversing class certification in part because there were several parallel 

proceedings).  That is true here.   

Class certification also is not appropriate because the individual cases are “at 

more advanced stages of litigation.”  In re Am. Med. Sys., 75 F.3d at 1088.  “Adding 

a complex certified class . . . makes little sense” when, as here, the Court has set the 

briefing schedule for dispositive motions in the individual cases, “[b]ellwether 

plaintiffs have been selected,” and “[t]rial dates are set in the coming months.”  In 

re Digitek Prods. Liab. Litig., MDL No. 08-md-01968, 2010 WL 2102330, at *18 

(S.D. W. Va. May 25, 2010); see, e.g., Erlandson v. ConocoPhillips Co., No. 09-99, 

2010 WL 4292827, at *3 (S.D. Ill. Oct. 21, 2010).  In fact, the first bellwether group 

is so far ahead that the trials for many members of that group could be completed 

before the class action could be ready to go to trial.  

Plaintiffs note that their counsel have been litigating this case for years, but 

that does not weigh in their favor.  See Mot. 82-83, PageID.34519-34520.  Counsel 

for individual plaintiffs have been litigating their cases for just as long and have 
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participated in motion practice, interlocutory appeals, and discovery to the same 

extent as proposed class counsel.  

Desirability of concentrating litigation. This factor assesses both whether 

there are viable alternatives to class adjudication and whether litigation should be 

concentrated in this Court.  See 2 Newberg on Class Actions § 4:71.  As to the first 

issue, the bellwether process presents a viable alternative to a class action for the 

reasons explained.  As to the second issue, all of the professional negligence claims 

against VNA in federal court already are consolidated before this Court, and all new 

cases will be assigned to this Court.  So while VNA agrees that “[t]here is no other 

federal forum better equipped to preside over the Flint Water Crisis,” Mot. 83, 

PageID.34520, there is no need to certify any classes to keep the claims in this Court.   

Manageability.  A class action would be unmanageable, in large part because 

individualized issues would overwhelm common issues.  See, e.g., In re LifeUSA 

Holding Inc., 242 F.3d 136, 148 (3d Cir. 2001) (when common issues do not 

predominate, “attempting to adjudicate plaintiffs’ various claims through a class trial 

would not only be inordinately time consuming and difficult, but it would 

impermissibly transgress upon the required standards of fairness and efficiency”).  

But it also is unmanageable because of the immense complexity of this case, with 

multiple defendants and a wide variety of claims, theories of harm, and alleged 

injuries, and particularly difficult issues of damages and allocation of fault.  All of 
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those variations would make a class action unmanageable even if common issues 

predominate over individualized issues, which they do not.  See, e.g., In re Pac. 

Fertility Ctr. Litig., No. 18-cv-01586, 2020 WL 3432689, at *8 (N.D. Cal. June 23, 

2020); Haley v. Medtronic, Inc., 169 F.R.D. 643, 654 (C.D. Cal. 1996).17

Plaintiffs’ proposed trial plan underscores that a class action would be 

unmanageable.  Plaintiffs propose a three-phased approach, under which all issues 

for more than 100,000 Flint residents, 35,000 residential properties, and 700 

businesses would be litigated in phase one, except for damages for physical injuries 

for the proposed minors subclass (to be litigated in phase two) and individualized 

damages for the proposed principal class (to be litigated in phase three).  Trial Plan 

2-4, PageID.36064-36066.  That plan is unrealistic.  It ignores the significant 

complexities of any class trial, including the myriad individualized issues, and 

VNA’s individualized defenses.   

For example, Plaintiffs allocate just three weeks for VNA and LAN to put on 

all of their individualized defenses for every class member on causation, injury, and 

all damages other than for personal injury.  See Trial Plan 2, PageID.36064.  And 

17  Plaintiffs argue that “the manageability inquiry is a comparative one” and that 
courts “have disfavored dismissing a class action on manageability grounds.”  Suppl. 
Br. 1-2 & 1 n.1 (internal quotation marks omitted).  But a class action here would be 
less manageable than the alternative—individual adjudication using the bellwether 
process—so a comparative analysis does not help Plaintiffs.  See pp. 109-12, supra.  
And the manageability problems with Plaintiffs’ proposed class action are much 
more severe and intractable than in the average case.  
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Plaintiffs propose that phases two and three be decided by “a Special Master, a 

Court, or through a claims administration proceeding,” id. at 3, PageID.36065—

even though those phases would involve key elements of the professional negligence 

claims, as to which VNA has a Seventh Amendment right to a jury trial, see City of 

Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 709 (1999).   

Anyway, no amount of bifurcation would make this class action manageable.  

Courts regularly refuse to bifurcate claims when there are only a few common issues, 

since “the jury trial would become but a precursor to a capacious administrative 

morass where the majority of substantive issues of causality would be resolved on a 

piecemeal basis.”  Presbyterian Church of Sudan v. Talisman Energy, Inc., 226 

F.R.D. 456, 485 (S.D.N.Y. 2005); see, e.g., Ebert, 823 F.3d at 479 (district court 

cannot “manufacture” predominance by limiting certification to common issues); 

Fisher, 238 F.R.D. at 315 (bifurcating only issues relating to the defendant’s conduct 

“would be chaotic, inefficient and at odds with the principles animating bifurcation 

in the first place”).  That is true here.  

Not only would there be limited efficiency gains, there also would be a 

significant risk that a second jury would reexamine the findings of a first jury in 

violation of the Seventh Amendment.  See U.S. Const. amend. VII (“[N]o fact tried 

by a jury[] shall be otherwise re-examined in any Court of the United States.”); see, 

e.g., In re MBTE Prods. Liab. Litig., 209 F.R.D. 323, 352 (S.D.N.Y. 2002) 
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(bifurcating the litigation between “generic and specific liability” would violate the 

Seventh Amendment because of the significant likelihood of “juror confusion and 

uncertainty”).   

The risk of re-examination is particularly acute in this case, in which 

interrelated factual issues cut across several elements.  No matter how the Court 

were to bifurcate the professional negligence claims against VNA, it is likely that 

much of the same evidence would be presented in more than one phase, “ultimately 

unravel[ling] and undo[ing] any efficiencies.”  Ebert, 823 F.3d at 479; see, e.g., In 

re Pac. Fertility Ctr. Litig, 2020 WL 3432689, at *6.  For example, the jury deciding 

the allocation of fault at the individualized damages phase likely would need to 

rehear the evidence about VNA’s actions, to determine the comparative fault of all 

defendants and non-parties.  And that jury “would invariably have to reexamine the 

common evidence of wrongdoing . . . to determine whether any of that wrongdoing 

aggrieved a particular plaintiff.”  Fisher, 238 F.R.D. at 316.   

This case is a paradigmatic example of why courts do not certify damages 

classes in mass-tort cases.  The class members’ claims are too disparate and too 

dependent on individualized issues.  And unlike in some other cases, here the 

bellwether process affords the Court a viable alternative.  The Court therefore should 

not certify Plaintiffs’ proposed classes as damages classes.   
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III. The Proposed Minors Subclass Should Not Be Certified 

Plaintiffs’ proposed minors subclass has all of the flaws of the principal class.  

But it also suffers from additional insurmountable manageability problems 

(including that the subclass is not ascertainable), and it does not adequately protect 

minors’ rights to control their own claims.  This Court recognized these problems in 

its order for supplemental briefing.  See Order on Suppl. Briefing 6-7, 

PageID.39855-39856.  Plaintiffs fail to adequately respond to the Court’s concerns.  

Moreover, a class action for the minors subclass is unnecessary, given that the first 

bellwether group consists of minors claiming lead-related injuries. 

A. The Proposed Minors Subclass Is Not Ascertainable, Precluding 
Certification Under Rule 23(b)(3) 

In the Sixth Circuit, damages classes must be ascertainable, meaning that it 

must be “administratively feasible for the court to determine whether a particular 

individual is a member.”  Young v. Nationwide Mut. Ins., 693 F.3d 532, 537-38 (6th 

Cir. 2012) (internal quotation marks omitted).   

That is not possible with the proposed minors subclass.  The subclass consists 

of all minors of a certain age who, among other things, “were exposed through 

ingestion to unfiltered Flint public water at [their] residence, school, or day care for 

at least 14 days within a 90 day period.”  Mot. xii, PageID.34436.  Plaintiffs identify 

no databases or other records that reliably show whether any minor drank 

“unfiltered” Flint water (or ate foods prepared with that water) “for at least 14 days 
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within a 90 day period.”  So there is no reliable mechanism for this Court to identify 

which minors in Flint would be part of the proposed subclass.

Plaintiffs suggest that parents or guardians could submit affidavits certifying 

that their children meet the criteria for the proposed minors subclass, but that is not 

a viable solution.  See Mot. 34 n.129, PageID.34471.  As an initial matter, the courts 

of appeals have divided as to whether a district court can certify a class identified 

only through the putative class members’ own affidavits.18  The Sixth Circuit has 

not taken a position on this issue, but its decisions view affidavit-only classes with 

considerable skepticism.  In a false-advertising case involving a medical product, 

the court affirmed the district court’s decision allowing plaintiffs to use affidavits to 

“supplement” online sales records and doctors’ records, but indicated that the 

outcome might have been different if the plaintiffs had proposed an affidavit-only 

approach.  Rikos v. Procter & Gamble Co., 799 F.3d 497, 525-27 & n.10 (6th Cir. 

2015).  Then in a case in which affidavits were the only proposed method for 

determining class membership, the Sixth Circuit affirmed the district court’s 

18 Compare Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349, 356 (3d Cir. 2013) (a 
class is not ascertainable if “the only proof of class membership is the say-so of 
putative class members”), with Mullins v. Direct Digital, LLC, 795 F.3d 654, 672 
(7th Cir. 2015) (affidavit-only classes are not categorically impermissible, but 
district courts should consider identification problems as part of the superiority 
inquiry). 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45459   Filed 01/07/21   Page 137 of 173



115

decision finding the proposed class to be unascertainable.  See Sandusky Wellness 

Ctr., 863 F.3d at 472.   

Here, Plaintiffs’ only proposed method for determining membership in the 

proposed minors subclass is through affidavits.  Even if that approach is permitted, 

it does not make sense here.  Courts that have allowed affidavits to determine class 

membership often did so because the claims at issue were small and there was no 

practical alternative to class adjudication.  See, e.g., In re Dial Complete Mktg. & 

Sales Practices Litig., 312 F.R.D. 36, 51-52 (D.N.H. 2015); see also Mullins, 795 

F.3d at 667.  That is not the case here:  The potential recovery is large, which is why 

thousands of minors have brought their own lawsuits, which will be resolved through 

the bellwether process.   

In any event, using affidavits to establish class membership is unworkable in 

this case.  It is difficult to imagine that any parent could reliably recall whether his 

or her child ingested Flint water for 14 days within a 90-day period—much less tie 

that ingestion to VNA’s conduct.  See Sandusky Wellness Ctr., 863 F.3d at 473 

(affidavit-only approach is likely to be infeasible when the class member’s 

recollection of events would be “dubious at best”).  For example, Tiantha Williams, 

the mother of named plaintiff T.W., testified in her deposition that she does not recall 

whether she stopped drinking Flint water before or during her pregnancy or whether 

she ever used unfiltered tap water to prepare T.W.’s formula.  Ex. 62, Williams Dep. 
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116:2-17.  VNA would have ample grounds to challenge any affidavit filed by her 

and other class members, and the Court would have to conduct mini-trials just to 

determine class membership.  Courts regularly decline to certify classes in those 

circumstances.  See, e.g., In re Processed Egg Prods. Antitrust Litig., 312 F.R.D. 

124, 140 (E.D. Pa. 2015); Karhu v. Vital Pharms., Inc., No. 13-60768-CIV, 2014 

WL 815253, at *3 (S.D. Fla. Mar. 3, 2014), aff’d, 621 F. App’x 945 (11th Cir. 2015).  

That is one key reason not to certify the proposed minors subclass.   

B. The Proposed Minors Subclass Would Not Adequately Protect 
Minors’ Rights To Control Their Claims 

The Court should not certify the proposed minors subclass for another reason:  

The proposed class action would not adequately protect the minors’ rights to pursue 

and control their own claims.  See Order on Suppl. Briefing 6, PageID.39855 (citing 

Woodman v. Kera, 280 Mich. App. 125 (2008)). (To the extent that the principal 

class includes minors who are not members of the minors subclass, the principal 

class also would have that problem.)   

1. Michigan Law Strongly Protects Minors’ Rights To Control 
Their Claims 

In Michigan, a minor’s cause of action is the personal property of the minor, 

and Michigan law protects the minor’s rights to personally “pursue and control” that 

cause of action.  Woodman ex rel. Woodman v. Kera LLC, 486 Mich. 228, 253 (2010) 
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(opinion of Young, J.).19  That is a “longstanding and undisturbed common law rule.”  

Id. at 240-41 (citing Power v. Harlow, 57 Mich. 107, 111 (1885)).  To “preserve” 

the minor’s rights, the Michigan legislature has extended the statute of limitations 

for nearly all claims involving a minor until one year after the minor turns eighteen, 

so that the minor can litigate the claim himself or herself on reaching the age of 

majority.  Id. at 253 (citing Mich. Comp. Laws § 600.5851(1)).   

Michigan courts permit a minor’s parents or guardians to “waive, release, or 

compromise claims” belonging to the minor only in narrow circumstances and only 

with a court’s oversight.  McKinstry v. Valley Obstetrics-Gynecology Clinic, P.C., 

428 Mich. 167, 192-93 (1987).  The parent cannot bring a minor’s claim on the 

minor’s behalf without a court first appointing the parent as the minor’s 

representative.  See Kilda v. Braman, 278 Mich. App. 60, 71 (2008) (citing Mich. 

Ct. R. 2.201(E)(1)).  And that parent cannot settle the minor’s claim without the 

court determining that the settlement is fair and in the best interests of the minor.  

See Woodman, 486 Mich. at 253 (opinion of Young, J.) (citing Mich. Ct. R. 2.420); 

see also O’Brien v. Loeb, 229 Mich. 405, 408 (1924).  Further, for a personal-injury 

claim, the minor must “appear in court personally to allow the judge an opportunity 

19  Although Justice Young wrote only for himself, Chief Justice Kelly and Justices 
Weaver and Hathaway concurred with Justice Young’s opinion on all points relevant 
to this case, so Justice Young’s opinion is the controlling opinion.  See Woodman, 
486 Mich. at 258-59 (Hathaway, J., concurring); id. at 260-61 (Kelly, C.J., 
concurring).   
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to observe the nature of the injury,” and the judge “may require medical testimony 

. . . if not satisfied of the extent of the injury.”  Mich. Ct. R. 2.420(B)(1)(a)-(b).   

Plaintiffs’ primary response is that those rights do not matter in federal court.  

But the Michigan Supreme Court has made clear that those rights reflect the 

substantive public policy of the State to “preserve a minor’s property interest in his 

tort claims,” even though the protections are codified in Michigan Court Rules and 

not state statutes.  Woodman, 486 Mich. at 254 (opinion of Young, J.); see id. at 259 

(Hathaway, J., concurring).  The Court further has specified that any changes to that 

policy should be made by the Legislature, and not by courts.  Id. at 245-47 (opinion 

of Young, J.).  So Plaintiffs are mistaken in asserting, Suppl. Br. 4, PageID.41432, 

that these are merely state procedures that do not apply in federal court.   

2. A Class Action Could Not Feasibly Protect Minors’ Rights 

In light of Michigan’s robust protections for minors’ rights, it is infeasible to 

litigate minors’ damages claims on a class-wide basis.  First, the Court would need 

to appoint a representative for each member of the minors subclass, which is not 

feasible in the 75 days Plaintiffs propose for the class notice and opt-out period.  

Second, the Court cannot bind minors to the results of a class adjudication without 

having appointed individual representatives.  And third, the Court cannot bind 

minors to any class settlement without having appointed individual representatives 
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and requiring each minor to appear before the Court.  That all amounts to 

individualized adjudication.  

Plaintiffs argue that the Court does not need to appoint a representative for 

each minor and can bind minors to the results of a class adjudication (or to a class 

settlement) without appointing individual representatives.  Suppl. Br. 5, 

PageID.41433.  But they cite no Michigan authority to support that position.  And 

notably, in the settlement with the state defendants, the city defendants, Rowe, and 

McLaren Hospital, counsel for Plaintiffs do not propose to settle minors’ claims 

using a class settlement, even though they propose to use a class settlement for 

adults’ claims.  See Proposed Settlement § 1.72, ECF No. 1319-1, PageID.40343.   

Question #1:  The Court first asked whether the Court could identify each 

member of the proposed minors subclass and appoint individual representatives in 

the 75 days Plaintiffs proposed as the opt-out period for their proposed classes.  See 

Order on Suppl. Briefing 6, PageID.39855.  The answer is no.  The Court would first 

need to solicit affidavits from each minor child’s parents or guardians attesting that 

the child ingested unfiltered Flint water for 14 days within a 90-day period after 

VNA’s initial report, and then determine the accuracy of each affidavit.  See pp. 114-

16, supra.  Then the Court would need to determine the most suitable representative 

for each minor child and formally appoint that person.   
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The Court could not feasibly complete those steps in 75 days or any other 

reasonable amount of time.  It is not clear that the Court even could identify all of 

the members of the subclass in that time.  Plaintiffs say that the minors subclass 

would number in the “tens of thousands.”  Suppl. Br. 2, PageID.41430.  They suggest 

that there are records of the minors in Flint, but offer no evidence that the records 

are complete.  Id. at 6, PageID.41434.  More importantly, they offer no evidence that 

the records identify the parents or guardians of the minors, much less that the records 

identify which parent is authorized to make decisions for the child (in cases where 

the parents are unmarried, separated, or divorced).  Even if the Court could use the 

records Plaintiffs cite to identify all of the minors, the Court would need to take 

additional steps to identify parents or guardians. 

The Court also could not appoint representatives for each minor in the time 

Plaintiffs propose.  Assuming that parents would need 30 days to read the notice 

certifying the subclass and prepare their affidavits, the Court would have only 45 

days to determine class membership and appoint representatives for each minor.  

Assuming that there are 20,000 minors, see Mot. 35, PageID.34472, the Court would 

need to evaluate the claims of the minors at approximately a rate of one minor a 

minute, for eight hours each day, including weekends.  That is unrealistic.   

Plaintiffs appear to recognize that the Court could not feasibly appoint 

representatives for each minor in 75 days.  They argue instead that the Court is 
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“unlikely” to need to appoint representatives for each minor, or could instead appoint 

a “Master Guardian ad Litem as well as panels of approved guardians.”  Suppl. Br. 

5, PageID.41433.  In particular, they argue that Federal Rule of Civil Procedure 

17(c), which permits a minor’s “general guardian” (in most cases, a parent) to sue 

on behalf of the minor without prior court appointment, displaces Michigan Court 

Rule 2.201(E), which requires prior appointment.  See Suppl. Br. 5, PageID.41433. 

Rule 17(c) does not displace this Court’s need to appoint a representative for 

each minor.  To determine whether a federal rule of procedure displaces a state rule, 

the Court applies the framework set out in Justice Stevens’s concurrence in Shady 

Grove Orthopedic Associates, P.A. v. Allstate Insurance Co., 559 U.S. 393 (2010). 

See Whitlock v. FSL Mgmt., LLC, 843 F.3d 1084, 1091 n.2 (6th Cir. 2016) 

(explaining that Justice Stevens’s opinion controls because it is the narrowest 

opinion in Shady Grove).20  Under that framework, a court should not follow a 

Federal Rule of Civil Procedure if doing so would “operate[] to modify the scope of 

[a] state substantive right” and thereby violate the Rules Enabling Act.  Id. at 1092.  

Plaintiffs cite two cases in support of their argument that a federal court sitting in 

diversity does not need to appoint a representative for each minor, but neither case 

20  In Gallivan v. United States, 943 F.3d 291 (6th Cir. 2019), the Sixth Circuit 
appeared to treat Justice Scalia’s plurality opinion in Shady Grove as controlling.  
See id. at 293.  Gallivan is irreconcilable with Whitlock on this point, so Whitlock—
as the earlier decided case—controls.  See United States v. Abboud, 438 F.3d 554, 
567 (6th Cir. 2006).   
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applies the analysis in Shady Grove.  See Suppl. Br. 4 n.5, PageID.41432 (citing 

Greer v. City of Highland Park, No. 15-cv-12444, 2019 WL 578550, at *2 n.3 (E.D. 

Mich. Jan. 10, 2019) (R&R); In re Brooks, 584 B.R. 443, 444-45 (Bankr. W.D. Mich. 

2018)).   

Applying Rule 17(c) instead of the state rule would violate the minors’ 

substantive rights.  The state rights at issue are the property rights of minors in 

Michigan, under which a minor’s cause of action is the minor’s personal property, 

protected by the law to the same extent as the minor’s “corporeal possession[s].”  

Woodman, 486 Mich. at 240-41 (opinion of Young, J.) (quoting Power, 57 Mich. at 

111).  Michigan substantive law defines the scope of those rights, including when a 

parent may exercise those rights:  A parent acting as a “natural guardian” has “no 

control of any estate the [minor] may possess, and could not be given a control except 

on judicial proceedings.”  Id. at 240-41 (quoting Power, 57 Mich. at 111) (emphasis 

added).  The fact that this right is “embodied” in a Michigan court rule does not 

make the right any less substantive.  Id. at 259 (Hathaway, J., concurring).  This 

Court therefore should not permit a parent to litigate a minor’s claim without first 

appointing the parent as the minor’s representative in accordance with Michigan 

Court Rule 2.201(E).  See Shady Grove, 559 U.S. at 429 (Stevens, J., concurring) 

(“[I]f a federal rule displaces a state rule that is . . . sufficiently interwoven with the 
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scope of a substantive right or remedy, there would be an Enabling Act problem, and 

the federal rule would have to give way.”).21

Plaintiffs’ alternative argument—that this Court can appoint master 

representatives for multiple class members—is inconsistent with the minors’ rights.  

Michigan Court Rule 2.201(E) states that a court “shall” appoint the representative 

proposed by the minor (if the minor is 14 or older) or the minor’s next of kin (if the 

minor is under 14), unless the court finds the proposed representative “unsuitable.”  

Mich. Ct. R. 2.201(E)(2)(a)-(b).  In other words, the rule does not allow a court to 

select a different representative without first assessing the suitability of the minor’s 

or next of kin’s proposed representative.   

In sum, the Court could not certify the proposed minors subclass without 

appointing individual representatives for each class member, and the Court could 

not feasibly do so in the 75 days Plaintiffs propose.  

Question #2:  The Court asked whether minors can be bound by the results of 

a class adjudication on liability.  The answer is that absent members of the proposed 

subclass could not be bound by a class trial or decision on a dispositive motion unless 

21  Federal courts regularly apply Michigan court rules in federal litigation when 
those rules embody substantive rights.  For example, courts in this district (including 
this Court in this case) require defendants to provide notice of potential non-parties 
at fault pursuant to Michigan Court Rule 2.112(K).  See, e.g., Sedgwick Ins. v. 
F.A.B.E. Custom Downstream Sys., Inc., 47 F. Supp. 3d 536, 545 (E.D. Mich. 2014).   
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this Court appointed representatives for each class member, and it is not feasible for 

the Court to do so.   

Damages classes under Rule 23(b)(3) operate under the assumption that when 

putative class members receive notice of a court’s decision to certify a class, the 

class members make “informed, intelligent decision[s] of whether to opt out or 

remain [] member[s] of the class.”  Achtman v. Kirby, McInerney & Squire, LLP, 

464 F.3d 328, 338 (2d Cir. 2006) (internal quotation marks omitted); see Smith v. 

SEECO, Inc., 865 F.3d 1021, 1026 (8th Cir. 2017).  The Court should not assume 

that if a minor fails to opt out of a class, it is because the minor has an appropriate 

representative who made the informed decision for the minor to remain in the class.  

That assumption cannot be squared with Michigan law, because if a court simply 

could assume that a parent or next friend would be a suitable representative, there 

would be no point to requiring “judicial proceedings” before a parent or next friend 

can bring a suit on behalf of a minor.  Woodman, 486 Mich. at 240 (opinion of 

Young, J.) (quoting Power, 57 Mich. at 111).  Michigan law permits an adult to 

suffer the consequences of his or her failure to read and act on a class notice.  It does 

not allow a minor to suffer the consequences of an adult’s failure to do so, unless 

that adult has been pre-approved by a court to protect the minor’s legal interests. 

Plaintiffs assert that “courts may rule on the legal claims of minors, whether 

proceeding individually or as a class.”  Suppl. Br. 7-9, PageID.41435-41437.  But 
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they do not cite a single Michigan case (or federal case applying Michigan law) in 

support of that broad assertion.  Plaintiffs rely primarily on a Washington 

intermediate appellate court decision, but in Washington the rules are different; the 

court does not need to appoint a parent as a representative before the parent may 

bring suit on behalf of a minor.  See Wash. Rev. Code § 4.08.050; Taylor v. 

Enumclaw Sch. Dist. No. 216, 133 P.3d 493, 495 (Wash. Ct. App. 2006).  In any 

event, there is a world of difference between allowing a parent to bring an individual 

suit on behalf of a minor and treating a parent’s inaction as a reason to bind the minor 

to the results of a class action.  

Plaintiffs also do not cite a single case in which any court certified a class of 

minors for damages claims.  They rely exclusively on cases in which the class sought 

injunctive relief.  But class members cannot opt out of injunctive classes under Rule 

23(b)(2), so there would be no need to appoint individual representatives for each 

minor, because all minors would be bound by the class judgment regardless.  See 

Coleman v. Gen. Motors Acceptance Corp., 296 F.3d 443, 447 (6th Cir. 2002).  Here, 

Plaintiffs ultimately seek damages for the class members, and so cases involving 

injunctive classes provide them with no support.   

Plaintiffs also suggest that they could petition the Michigan Supreme Court to 

allow the Genesee County Circuit Court to exercise the jurisdiction of the probate 

court.  See Suppl. Br. 11, PageID.41439.  It is not clear how that would help 
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matters.22  The result would be to place authority over the minors’ claims in the 

Genesee County Circuit Court.  But Plaintiffs seek to bring their class action in this 

Court, not the Genesee County Circuit Court, and Plaintiffs do not identify any 

mechanism through which this Court could exercise the authority of the Genesee 

County Circuit Court.  Further, the Genesee County Circuit Court would still be 

bound by the Michigan Court Rules requiring the appointment of a representative 

for each minor.  All of this goes to show that there is no feasible method for 

adjudicating minors’ damages claims in a class action.   

The requirement that the Court appoint a representative for each minor before 

the representative can choose to remain part of a class is an insurmountable obstacle 

to class adjudication of the minors subclass.  Yet without those appointments, each 

minor could argue that he or she is not bound by the results of any class trial, 

completely nullifying the purpose of a class action.  Cf. Phillips Petroleum Co. v. 

Shutts, 472 U.S. 797, 805 (1985) (“Whether it wins or loses on the merits, [a 

22  Plaintiffs note that they intend to follow a similar approach for the proposed 
settlement with the State and City defendants, but that is irrelevant.  Suppl. Br. 11, 
PageID.41439.  Minors must affirmatively opt in to the proposed settlement; 
Plaintiffs do not propose to use an opt-in litigation class for minors’ claims.  Nor 
could they.  See Ackal v. Centennial Beauregard Cellular, L.L.C., 700 F.3d 212, 217 
(5th Cir. 2012) (Rule 23 prohibits opt-in classes); Kern v. Siemens Corp., 393 F.3d 
120, 124 (2d Cir. 2004) (same); 3 Newberg on Class Actions § 9:48 (“Put simply, 
Rule 23 is an opt-out, not an opt-in mechanism”).   
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defendant] has a distinct and personal interest in seeing the entire plaintiff class 

bound by res judicata just as [the defendant] is bound.”). 

Question #3:  The Court asked whether minors can be bound to a class 

settlement.  The answer is that minors’ claims could not be settled on a class-wide 

basis.   

The rule requiring that a court approve a settlement of a minor’s claims is 

particularly stringent.  In addition to appointing a representative for each minor, the 

Court would need to have each minor “appear in court personally” and would need 

to determine that each settlement is fair and in the best interests of each minor.  Mich. 

Ct. R. 2.420(B).  It would not be feasible for the Court to do that for each of the tens 

of thousands of minors in the proposed class within a reasonable time frame.  

Plaintiffs’ principal argument is (again) that those requirements are procedural 

rules that do not apply in federal courts.  See Suppl. Br. 10, PageID.41438.  But as 

Plaintiffs acknowledge, a number of federal district courts have followed the 

Michigan requirements when approving the settlement of a minor’s claim.  See id. 

at 10 n.15 (citing Mitchell v. SoftPlay, LLC, No. 13-14125, 2014 WL 12662246, at 

*1 (E.D. Mich. Dec. 23, 2014); Richardson v. Time Mfg. Co., No. 04-CV-27, 2006 

WL 8462401, at *2 (W.D. Mich. Nov. 21, 2006)).  Those decisions are correct.  See 

Goesel v. Boley Int’l (H.K.) Ltd., 806 F.3d 414, 419 (7th Cir. 2015) (“We join our 

colleagues in other federal courts in characterizing judicial approval of settlements 
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involving minors as a matter of substantive law.”).  Notably, none of the cases that 

Plaintiffs cite in support of their position analyzed the issue under Shady Grove.23

Plaintiffs also cite cases that do not involve Michigan law, and again suggest 

that the Court use panel guardians or other short-cuts.  See Suppl. Br. 11-12, 

PageID.41439-41440.  But cases not involving Michigan law are irrelevant, and the 

Court should reject Plaintiffs’ invitation to weaken the protections of Michigan law 

for minors’ rights.   

The Court’s concerns about the minors subclass are completely justified, and 

the Court should not certify that subclass.   

IV. The Proposed Principal Class And Minors Subclass Do Not Meet The 
Requirements For Certification As Injunctive Classes Under Rule 
23(b)(2) 

Plaintiffs also ask the Court to certify the proposed principal class and minors 

subclass as injunctive-relief classes under Rule 23(b)(2).  Plaintiffs want an order 

requiring Defendants to fund a “coordinating body” to provide “programmatic 

23  Further, the courts in all three cases Plaintiffs cite independently assessed the 
fairness of the settlement as a matter of federal law.  See H.D. v. Omni La Costa 
Resort & Spa, LLC, No. 17-cv-0516, 2020 WL 220088, at *3 (S.D. Cal. Jan. 15, 
2020), R&R adopted, 2020 WL 563551 (S.D. Cal. Feb. 4, 2020); Kiel ex rel. Kiel v. 
Barton, No. 09-cv-15053, 2011 WL 13206189, at *1 (E.D. Mich. Jan. 31, 2011); 
Knight-Stanner v. Pruitt, No. 08-cv-949, 2010 WL 432424, at *1 (W.D. Mich. Jan. 
26, 2010); see also Green v. Nevers, 111 F.3d 1295, 1301 (6th Cir. 1997) (“[T]he 
court would have been remiss if it had not made an independent determination that 
the settlement was in the minor’s best interest.”).  So even if the Michigan rule did 
not apply, the Court still would need to make an individualized determination of a 
settlement’s fairness as to each class member.   
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relief ” to the classes (essentially, medical monitoring, treatment, and other health 

services).  Mot. 86, PageID.34523.  The Court should deny that request.  In addition 

to failing to meet the Rule 23(a) requirements, see pp. 87-92, supra, the proposed 

principal class and proposed minors subclass do not meet the requirements of Rule 

23(b)(2), both because they do not actually seek “final injunctive relief ” (just a 

stepping stone to damages) and because the classes are not sufficiently cohesive. 

A.  Plaintiffs Seek Damages, Not “Final Injunctive Relief ” 

Plaintiffs do not actually seek “final injunctive relief,” as required by the Rule.  

Many courts have held that a request for medical monitoring or treatment is not 

actually a request for injunctive relief, but is really a request for monetary damages 

to pay for the proposed treatment.  See Zinser v. Accufix Res. Inst., 253 F.3d 1180, 

1196 (9th Cir. 2001); Boughton v. Cotter Corp., 65 F.3d 823, 827 (10th Cir. 1995); 

Arch v. Am. Tobacco Co., 175 F.R.D. 469, 484 (E.D. Pa. 1997), aff’d sub nom. 

Barnes v. Am. Tobacco Co., 161 F.3d 127 (3d Cir. 1998).  Here, Plaintiffs make that 

clear, because their proposed trial plan says that the reason they want the treatment 

services is to evaluate the injuries of the members of the minors subclass, so that 

they then can use those evaluations as the basis for damages claims in a later phase 

of the trial.  Trial Plan 2-3, PageID.36064-36065.   

Thus, Plaintiffs’ proposed relief is in reality “designed to assess past . . . 

damage for purposes of determining liability for individual retrospective 
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compensatory monetary remedies.”  Kartman v. State Farm Mut. Auto. Ins., 634 

F.3d 883, 895 (7th Cir. 2011).  That is not “final prospective equitable relief ”; it is 

a disguised method of “recovering a retrospective damages remedy.”  Id. (emphasis 

omitted).  In that situation, “Rule 23(b)(3), not (b)(2), governs certification.”  Id. 

And because Defendants would be paying for those evaluations, “the contemplated 

injunction would essentially have the effect of shifting the burden to [Defendants] 

to prove elements of the plaintiffs’ claims.”  Id. at 893.  That is not allowed under 

the Rule or as a matter of due process.   

Plaintiffs argue that medical monitoring is a form of injunctive relief in the 

Sixth Circuit.  Mot. 94, PageID.34531 (citing Boler v. Earley, 865 F.3d 391 (6th Cir. 

2017)).  But the case they cite was addressing whether a claim for medical 

monitoring could be a claim for “prospective injunctive relief ” for purposes of the 

Ex Parte Young exception to Eleventh Amendment immunity.  Boler, 865 F.3d at 

413.  The court was not determining that medical monitoring is injunctive relief in 

the class-certification context; in that context, the Sixth Circuit has said that medical 

monitoring is, “at best,” “quasi-equitable in nature.”  Olden, 383 F.3d at 510.  Nor 

was the court addressing whether a medical-monitoring claim is a claim for 

injunctive relief when the plaintiffs seek to use the results of the medical treatment 

to “lay an evidentiary foundation for subsequent determinations of liability.”  

Kartman, 634 F.3d at 893.   

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45475   Filed 01/07/21   Page 153 of 173



131

Plaintiffs also rely on the Third Circuit’s decision in Baby Neal ex rel. Kanter 

v. Casey, 43 F.3d 48 (3d Cir. 1994), but they misread that case.  Plaintiffs cite Baby 

Neal for the proposition that “the (b)(2) requirement is ‘almost automatically 

satisfied’ ” when the plaintiff seeks injunctive relief.  Mot. 88, PageID.34525 

(quoting Baby Neal, 43 F.3d at 58).  But this does not mean that any relief labeled 

“injunctive” will do.  Since Baby Neal, the Third Circuit has repeatedly affirmed 

district court decisions refusing to certify classes seeking medical monitoring under 

Rule 23(b)(2).  See, e.g., Gates, 655 F.3d at 269; Barnes v. Am. Tobacco Co., 161 

F.3d 127, 143 (3d Cir. 1998).   

Baby Neal also addressed a very different factual situation.  Plaintiffs there 

sought prototypical injunctive relief—an order requiring the defendant to stop or 

change its behavior to comply with its constitutional or statutory obligations.  See 

Baby Neal, 43 F.3d at 64.  The medical treatment sought in Baby Neal was incidental 

to the institutional reform sought to correct deficiencies in Philadelphia’s child-

welfare system.  See id. at 53-54.  Here, Plaintiffs want an order requiring VNA to 

pay for medical evaluations so that they can then bring damages claims, not an order 

requiring VNA to stop or change its current behavior.  That is not a permissible use 

of an injunctive class.   
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B. Not Every Class Member Is Entitled To Injunctive Relief, And 
Those Who Are Will Each Want Different Relief 

Even if the relief Plaintiffs seek is considered injunctive relief, the proposed 

classes lack the “defining characteristic” of an injunctive class under Rule 

23(b)(2)—“the homogeneity of the interests of the members of the class.”  Reeb v. 

Ohio Dep’t of Rehab. & Corr., 435 F.3d 639, 649 (6th Cir. 2006).  That cohesion 

requirement exists because, unlike a damages class, an injunctive class is 

mandatory—once certified, class members may not opt out.  Id.; see Coleman, 296 

F.3d at 447.  To protect the due process rights of absent class members, “the 

cohesiveness requirement of Rule 23(b)(2) is more stringent than the predominance 

and superiority requirements . . . under Rule 23(b)(3).”  Ebert, 823 F.3d at 480.   

Here, the proposed principal class and minors subclass are not cohesive, 

because not all class members even would be eligible for the relief Plaintiffs seek.  

Plaintiffs essentially want Defendants to pay for medical monitoring or other 

treatment.  But the Michigan Supreme Court has held that a plaintiff in a toxic-tort 

case is eligible for medical monitoring and other medical services only if the plaintiff 

can demonstrate a “present physical injury” caused by the defendant’s conduct.  

Henry, 473 Mich. at 73.  That is because medical monitoring is not an independent 

cause of action but a remedy in a claim for negligence, and “Michigan law requires 

an actual injury to person or property as a precondition to recovery under a 

negligence theory.”  Id. at 73. The Court specified that a claim for injuries that the 
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plaintiff “may suffer in the future” is “precluded as a matter of law,” because 

“Michigan law requires more than a merely speculative injury.”  Id. at 72.   

The Court explained that Michigan’s “requirement of a present physical 

injury” is well-recognized “in the toxic tort context.”  Henry, 473 Mich. at 72; id. at 

75 (“[T]he injury requirement has always been present in our negligence analysis.”).  

Thus, a plaintiff who seeks a “medical monitoring program” not to “redress actual 

or present injury” but “instead to screen for possible future injury” from exposure to 

an allegedly toxic agent cannot obtain that relief under Michigan law.  Id. at 77-78.   

The Michigan Supreme Court has explained the rationales behind that rule.  

The “requirement of a present physical injury to person or property serves a number 

of important ends for the legal system”:  “it defines more clearly who actually 

possesses a cause of action”; it “reduces the risks of fraud, by setting a clear 

minimum threshold—a present physical injury—before a plaintiff can proceed”; and 

it “avoids compromising the judicial power” that would result from courts making 

ad-hoc judgments about whether and when to allow compensation based on a risk of 

injury, a job better suited to the legislature.  Henry, 473 Mich. at 76-77.  Thus, this 

rule reflects a considered judgment by the State’s highest court.   

Plaintiffs cannot show that every member of their proposed classes has 

suffered a cognizable physical injury on a class-wide basis.  They have not done so 

for the minors subclass, see pp. 34-42, supra, and they have not even tried to do so 
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for the principal class.  In fact, one of Plaintiffs’ experts supporting their request for 

medical treatment and other services admits that not all Flint residents will require 

those services.  Ex. 53, Keating Dep. 369:19-371:19.  Further, for the class members 

who have suffered injuries, Plaintiffs cannot show that those injuries were caused by 

VNA in particular.  See pp. 42-43, supra.  VNA cannot be liable for paying for 

services for individuals it did not harm.  See Powers v. Hamilton Cty. Pub. Defender 

Comm’n, 501 F.3d 592, 618 (6th Cir. 2007) (a defendant “cannot be held liable for 

harm to persons that it did not cause”).  A class is not cohesive if the Court would 

need to determine on an individual basis which members even are eligible for relief.  

See, e.g., Gates, 655 F.3d at 265; Penn. Chiropractic Ass’n v. Blue Cross Blue Shield 

Ass’n, 286 F.R.D. 355, 377 (N.D. Ill. 2012); Roe v. Bridgestone Corp., 257 F.R.D. 

159, 170 (S.D. Ind. 2009). 

Further, even for class members who might be eligible for medical monitoring 

or other treatment paid for by VNA, the nature and degree of treatment needed would 

vary dramatically by class member based on “singular circumstances and individual 

medical histories.”  Parkhurst, 2013 D.C. Super. Lexis 4, at *39.  As explained 

above, the physiological effects of lead can vary widely from person to person, even 

at the same level of lead exposure.  Ex. 51, Weed Report 82-83; see Ex. 47, 

Georgopoulos Dep. 148:7-14.  And not all class members allege injuries from lead; 

Plaintiffs claim injuries from at least three other toxic agents (although their experts 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369, PageID.45479   Filed 01/07/21   Page 157 of 173



135

never address those agents).  See Mot. 64, PageID.34501.  Further, many plaintiffs 

have extensive medical histories.  See pp. 62-63, supra.

The monitoring and treatment needs thus would vary widely from class 

member to class member, and each class member would have an obvious interest in 

controlling the treatment that he or she receives.  See, e.g., Wal-Mart, 564 U.S. at 

360 (“Rule 23(b)(2) . . . does not authorize class certification when each individual 

class member would be entitled to a different injunction . . . against the defendant.”); 

M.D. ex rel. Stukenberg v. Perry, 675 F.3d 832, 846-47 (5th Cir. 2012) (explaining 

that a proposed class that seeks “individualized injunctive relief ” does not satisfy 

Rule 23(b)(2) and reversing order certifying a class seeking an injunction to create 

a special expert panel to assess individual class members and implement 

“appropriate remedial steps”).   

But because there is no opting out of an injunctive class under Rule 23(b)(2), 

if the Court were to certify the proposed injunctive classes, all class members would 

be forced to accept the “programmatic relief ” selected by Plaintiffs’ counsel, and 

could not seek different relief more suited to their needs.  Those types of “cohesion 

difficulties” have led “numerous courts across the country” to deny certification of 

classes that seek medical monitoring and treatment, particularly in toxic-tort cases.  

In re St. Jude Med., Inc., 425 F.3d 1116, 1122 (8th Cir. 2005); see, e.g., Ball v. Union 

Carbide Corp., 385 F.3d 713, 728 (6th Cir. 2004) (medical monitoring is an 
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“individualized issue” that can preclude certification under Rule 23(b)(2)).24  This 

case should be no different.   

Plaintiffs’ argument that an injunction need not “benefit each class member 

in precisely the same way,” Mot. 92, PageID.34529 (quoting Braggs v. Dunn, 317 

F.R.D. 634, 668 (M.D. Ala. 2016)), misses the mark.  The question is not whether 

each class member gets the same benefit; the question is whether the class members’ 

interests are sufficiently cohesive that each class member would want the same 

injunction.  Here, they are not.  The Court therefore should decline to certify the 

proposed injunctive-relief classes.   

V. Issue Classes Under Rule 23(c)(4) Are Not Appropriate In This Case 

As an alternative to certifying damages classes under Rule 23(b)(3), Plaintiffs 

ask the Court to certify an issue class under Rule 23(c)(4).  See Mot. 97-100, 

PageID.34534-34537.  Plaintiffs argue that the “factual and legal questions 

pertaining to the [VNA] Defendants’ duty to the Class” are appropriate for issue-

24  Plaintiffs note that 20 years ago—before the development of the case law 
discussed above—a magistrate judge in another circuit recommended certification 
of an injunctive class of minors with elevated blood lead levels for medical 
monitoring.  Mot. 91, PageID.34528 (citing Elliott v. Chicago Housing Auth., No. 
98 C 6307, 2000 WL 263730, at *14 (N.D. Ill. Feb. 25, 2000), R&R adopted (N.D. 
Ill. Oct. 6, 2000)).  The Elliott court did not address cohesion issues, perhaps because 
the class in that case was expressly defined to include only minors with blood lead 
levels over a specific amount.  See id. at *4.  The proposed classes in this case are 
not limited to minors or to lead injuries, and there is no minimum blood lead level 
specified, so the proposed classes in this case are much more diverse than in Elliott.   
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class certification, as is the issue “relating to [VNA’s] role in contaminating Flint’s 

drinking water.”  Id. at 98-99, PageID.34535-34536.  Plaintiffs are wrong.  

Under Sixth Circuit precedent, this Court may certify an issue class under 

Rule 23(c)(4) even when the class as a whole does not meet the predominance and 

superiority requirements of Rule 23(b)(3).  See Martin, 896 F.3d at 411.25  That view 

of Rule 23(c)(4) is mistaken, as it provides an end-run around the rigorous 

requirements of Rule 23(b)(3).  See, e.g., Castano v. Am. Tobacco Co., 84 F.3d 734, 

745 n.21 (5th Cir. 1996).  But Martin is currently Sixth Circuit law that is binding 

on this Court. 

However, the issues Plaintiffs identify do not meet the requirements for issue-

class certification under the standard set out in Martin.  Issue-class certification 

would not materially advance the litigation and would risk running afoul of the 

Seventh Amendment.  See Martin, 896 F.3d at 413-18; see also In re Nat’l 

Prescription Opiate Litig., 976 F.3d 664, 671 (6th Cir. 2020).  Given that the Court 

will need to resolve individual plaintiffs’ claims through the bellwether process 

regardless of any class certification, there is no point in certifying an issue class. 

25  Other circuits apply different standards.  The Fifth Circuit requires plaintiffs to 
show that the action as a whole satisfies Rule 23(b)(3)’s predominance requirement.  
Castano v. Am. Tobacco Co., 84 F.3d 734, 745 n.21 (5th Cir. 1996).  The Third and 
Eighth Circuits require plaintiffs to show that certifying issue classes would be 
superior to alternative methods of resolving the litigations.  See Gates, 655 F.3d at 
273; In re St. Jude Med., Inc., 522 F.3d 836, 841 (8th Cir. 2008).
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A. Certifying An Issue Class Would Not Materially Advance 
Plaintiffs’ Claims Against VNA  

Little would be gained from certifying an issue class, because there are so few 

common issues and so much overlap between any common issues and the many 

individualized issues.  The allegedly common questions go to duty, breach, and but-

for causation.  Even if they were common, resolving those questions would not 

significantly advance the litigation as to any class member’s professional negligence 

claim against VNA.  Each class member would still need to prove the remaining 

facets of causation, the fact of injury, and the amount of damages, and each of those 

issues is highly individualized.  See pp. 31-87, supra.  That is especially true for 

causation:  Although VNA engaged only in one course of conduct, how that conduct 

affected a class member will vary depending on when the class member used Flint 

water and other individualized factors.  See Steering Comm., 461 F.3d at 603 (in 

toxic-tort cases, even when the “alleged cause of the injuries [] is a single accident,” 

“the causal mechanism for plaintiff ’s injuries . . . will depend on any number of [] 

factors” unique to “each individual plaintiff ”). For example, Plaintiffs argue that 

the City would have used a corrosion inhibitor sooner if VNA had more forcefully 

recommended it.  If they are right, whether a class member was harmed as a result 

would depend on when the class member drank Flint water relative to when the City 

would have started using the corrosion inhibitor.   
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Further, any efficiency gains from issue-class certification likely would be 

lost because of the evidentiary overlap between the common and individual issues.  

Plaintiffs likely would present the same evidence twice for every act or omission of 

VNA’s they allege to be negligent, once in a class trial and once in each individual 

trial.  Take Plaintiffs’ argument that VNA was negligent by not more forcefully 

recommending a corrosion inhibitor.  In a class trial, to prove breach, Plaintiffs’ 

experts likely would testify that VNA should have given that more forceful advice 

because VNA should have recognized that not doing so likely would result in 

increased damage to the Flint water system.  Then, in an individual trial, to prove 

causation and for allocation of fault, Plaintiffs likely would present essentially the 

same evidence to argue that VNA’s failure to give more forceful advice in fact 

resulted in increased damage to the Flint water system.   

Accordingly, there would be little, if any, efficiency gains from certifying an 

issue class in this case.  See Castano, 84 F.3d at 751 (because allocation of fault 

requires a comparison of the conduct of all defendants and non-parties, “[a]t a bare 

minimum,” the fact-finder for allocation of fault “will rehear evidence of [each 

defendant’s] conduct”).  The need to present the same evidence multiple times would 

more than offset any benefit from resolving the common issues Plaintiffs identify on 

a class-wide basis.  See Ebert, 823 F.3d at 479.  Instead, an issue class would be 

duplicative and would waste the Court’s and the parties’ resources.   
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B. Plaintiffs’ Proposed Issue Class Likely Will Confuse The Juries 
And Risks Violating The Seventh Amendment  

There is another reason why an issue class is not appropriate here:  The issue 

class Plaintiffs propose would be confusing to the juries and likely run afoul of the 

Reexamination Clause of the Seventh Amendment.  That Clause prohibits a court or 

jury from revisiting an issue of fact that one jury already decided.  See Gasoline 

Prods. Co. v. Champlin Refining Co., 283 U.S. 494, 499-501 (1931).  In Martin, the 

Sixth Circuit acknowledged that issue classes present Seventh Amendment 

concerns, but suggested that the district court in that case might be able to craft a 

trial plan that would address those concerns.  See 896 F.3d at 417.   

That would not be possible here because breach, causation, and allocation of 

fault will present overlapping issues.  Generally, a court can avoid juror confusion 

and prevent Seventh Amendment problems when there is little or no overlap in the 

evidence between the common and individualized issues (such as between liability 

and damages).  See, e.g., Olden, 383 F.3d at 509 n.6.  But in this case, the same 

evidence likely will be reheard at multiple phases of the same cause of action before 

different juries, presenting a significant danger of confusion, reexamination, or both. 

For example, suppose the jury in an issue class trial concludes that VNA 

breached the applicable standard of care by not more forcefully recommending that 

the City start corrosion-control treatment, because VNA should have recognized that 

failing to give that advice would lead to a significant  likelihood of harm.  The Court 
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would then instruct a second jury in a subsequent individual trial to assume that VNA 

breached the standard of care.  In determining but-for causation, the second jury 

could be confused as to what it is allowed to find.  The second jury could conclude 

that because the first jury found there would be a significant likelihood of harm, it 

must find that there actually was harm.   

There also is a serious risk that the second jury would reexamine the findings 

of the first jury.  In finding breach, the first jury may have concluded that a 

reasonable engineer would have foreseen that the failure to recommend more 

forcefully that the City use corrosion controls would result in harm.  The second jury 

then may revisit the issue in assessing whether VNA’s failure proximately caused 

the particular plaintiff ’s harm, because proximate causation also depends on 

foreseeability of the harm.  See Poe, 179 Mich. App. at 576-77.  The second jury 

could conclude that VNA did not proximately cause the plaintiff ’s harm because the 

harm was not foreseeable—effectively overruling the first jury’s conclusion that the 

harm was foreseeable, in violation of the Seventh Amendment.  See In re Rhone-

Poulenc Rorer, Inc., 51 F.3d 1293, 1303 (7th Cir. 1995) (Seventh Amendment 

concerns are particularly acute when breach and proximate causation are decided by 

separate juries).  The jury also might revisit the issue in determining the allocation 

of fault, by assigning VNA 0% fault on the ground that the harm was too speculative 

for any fault to be assigned to VNA.  That also would effectively overrule the 
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conclusion of the first jury, to the detriment of other defendants.  See Castano, 84 

F.3d at 750-51 (Seventh Amendment concerns are particularly acute when different 

juries adjudicate liability and comparative fault); In re Rhone-Poulenc Rorer, Inc., 

51 F.3d at 1302-03 (same).   

In light of the heightened risks of confusing the jury and of violating the 

Seventh Amendment in this case, and the lack of any practical advantage of issue-

class certification, the Court should decline to certify an issue class.   

VI. The Proposed Classes And Subclasses Cannot Be Certified As Currently 
Defined 

Even if Plaintiffs’ professional negligence claims could be amenable to some 

type of class adjudication, the proposed classes cannot be certified as defined.  All 

of the proposed classes are overbroad as to VNA, because the proposed class period 

starts before VNA’s involvement in Flint.  And the proposed subclasses all are 

broader than the principal class of which they supposedly are a part.  Perhaps those 

problems can be fixed, but doing so would make a class action even more unwieldy.   

A. The Proposed Principal Class And Subclasses Start Before VNA’s 
Engagement In Flint 

All of the proposed classes are overbroad as to VNA because they include 

people who have no claims against VNA.  But fixing this problem by narrowing the 

class definitions likely would require separate, VNA-specific subclasses, which 

would increase the complexity of a class action.   
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The proposed classes all start in April or May 2014, on or near the date on 

which the City of Flint switched to Flint River water.  Mot. xii, PageID.34436.  But 

VNA had no involvement in Flint until nearly a year later; VNA’s engagement with 

the City started on February 10, 2015, and it issued its first report on February 18, 

2015.  Ex. 19, VWNAOS018930 at 10; Ex. 23, VWNAOS020165 at 2.  As this Court 

has recognized, VNA “can’t be held responsible for things that happened before” it 

“showed up” in Flint.  Nov. 6, 2019, Tr. 22-23, PageID.26085-26086.   

Because the classes start before the start of VNA’s engagement in Flint, the 

proposed classes contain many people who have no claims against VNA.  The 

proposed classes include Flint residents who left Flint before February 2015.  They 

include residents who sold their residential property or closed their businesses before 

February 2015.  And they include residents who stopped using Flint water before 

February 2015.  VNA could not have caused those residents any injury and thus 

cannot be liable to those residents.  See Powers, 501 F.3d at 618.   

The overbreadth of the class definitions could lead to VNA being “held 

responsible for things that happened before” it “showed up” in Flint.  None of 

Plaintiffs’ experts distinguish between injury and damages suffered before February 

2015 and those incurred after that date.  See Mot. 64, 77-79, PageID.34501, 34514-

34516.  Neither does Plaintiffs’ request for medical monitoring.  See id. at 85-88, 

PageID.34522-34525.  VNA thus could end up paying for damages it could not 
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possibly have caused and for programmatic relief for minors it could not possibly 

have harmed.  A class “defined so broadly as to include a great number of members 

who for some reason could not have been harmed by the defendant’s allegedly 

unlawful conduct” is “defined too broadly to permit certification.”  Messner v. 

Northshore Univ. HealthSystem, 669 F.3d 802, 824 (7th Cir. 2012). 

The usual solution for temporal overbreadth is to narrow the class definition 

to start on the appropriate date.  See, e.g., Fosbre v. Las Vegas Sands Corp., No. 10-

CV-00765, 2012 WL 2848057, at *19 (D. Nev. July 11, 2012) (shortening class 

period to “begin[] on the first date of actionable alleged misconduct”).  That would 

not work here, because there is no single date that marks the start of the claims across 

both LAN and VNA.  So if Plaintiffs want to bring class claims against VNA, 

Plaintiffs likely would need to seek to certify classes or subclasses specific to VNA.  

Assuming that those VNA-specific classes would otherwise meet the Rule 23 

requirements, the Court would need to engage in separate notice and opt-out 

processes for those classes and may need to try those classes separately, making the 

class process even more unmanageable.   

Plaintiffs have long been aware of that timing problem, yet they persist in 

proposing overbroad class definitions.  VNA filed two motions to strike the class 

allegations in this case, and in both motions VNA identified the timing problem.  See

VNA Mot. to Strike 7-9, ECF No. 275, PageID.9979-9981; VNA Mot. to Strike 12-
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13, ECF No. 914,  PageID.24149-24150.  Although the Court denied both motions 

as premature, it agreed that having class definitions that start before VNA’s 

involvement in Flint is a problem “that will have to get resolved,” and that VNA 

could renew its arguments in its opposition to the motion for class certification.  Nov. 

6, 2019, Tr. 21, 28 PageID.26084, 26091.  If the Court finds that any class meets the 

requirements for certification, the Court should hold that the class is overbroad as to 

VNA and needs to be redefined.   

B. The Proposed Subclasses Are Broader Than The Proposed 
Principal Class 

The other problem with the proposed subclasses is that all three are broader 

than the proposed principal class.  If Plaintiffs do not fix the mismatches, the 

subclasses would require separate notice and opt-out processes and separate trials.  

But fixing the mismatches would require either excluding some of the named 

plaintiffs or massively expanding the proposed principal class.   

The subclasses are broader than the proposed principal class because the 

subclasses are not limited to Flint residents.  The proposed principal class is limited 

to “current and former residents of the City of Flint.”  Mot. xii, PageID.34436.  The 

proposed subclasses do not contain that restriction:  They would include “all” minors 

who ingested water at an identified residence, school, or day-care center for 14 days 

in a 90-day period, id.; “all persons and entities” who owned residential property in 
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Flint, id.; or “all persons and entities” who owned and operated a business in Flint, 

id.—including those who were not Flint residents.   

The proposed minors and residential-property subclasses have additional 

problems:  The subclass periods are longer than the principal class period.  The 

proposed minors subclass ends on January 5, 2016, after the end of the proposed 

principal class on October 15, 2015.  Mot. xii, PageID.34436.  That means that the 

proposed minors subclass includes minors who were conceived after October 15, 

2015, who would not be members of the proposed principal class.  The proposed 

minors subclass also includes minors who were born after October 15, 2015, but 

already in utero on that date.  As defined, it is not clear that those minors would be 

members of the proposed principal class, because (as this Court has recognized) 

while in utero they arguably were not “resident[s]” of Flint and did not “receive[] 

drinking water supplied by the City of Flint.”  Id.; see Order on Suppl. Briefing 2 

n.1, PageID.39851.   

The residential-property subclass also ends after the principal class ends on 

October 15, 2015.  The subclass period runs from “April 25, 2014, to the present.”  

Mot. xii, PageID.34436.  So the proposed residential property subclass would 

include, for example, a person who moved to Flint and bought property there for the 

first time in June 2020.  That person would not be a member of the proposed 

principal class. 
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If Plaintiffs do not fix the mismatches between the proposed principal class 

and the proposed subclasses, there would be no benefit to having subclasses.  

Subclasses allow the court “to more efficiently resolve common issues during the 

proceeding and at trial,” because the court can use the same notice process for the 

principal class as for the subclasses, and rulings that apply to the principal class 

necessarily apply to the subclass.  Aldapa v. Fowler Packing Co., 323 F.R.D. 316, 

326 (E.D. Cal. 2018).  But as defined, the supposed subclasses would actually be 

separate principal classes, requiring separate notices and opt-out processes.  See Fed. 

R. Civ. P. 23(c)(2).  And rulings and findings that applied to the proposed principal 

class would not necessarily apply to the proposed subclasses; instead, the subclasses 

likely would require separate trials.  That would increase the complexity of the 

already unmanageable proposed class-action process.   

If Plaintiffs try to fix the mismatches by either narrowing the definitions of 

the proposed subclasses or broadening the definition of the principal class, that will 

lead to additional problems.  Narrowing the definitions of the proposed subclasses 

to fit within the proposed principal class would exclude several of the proposed 

subclass representatives.  Plaintiffs propose Frances Gilcreast and Neil Helmkay as 

two of the representatives for the proposed business subclass.  Mot. 30, 

PageID.34467.  Neither were Flint residents, so they would not be members of the 

proposed principal class.  See Ex. 74, Helmkay Dep. 13:15-23; Ex. 75, Gilcreast 
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Dep. 21:9-22:2.  And Plaintiffs propose Tiantha Williams’s minor son T.W. as one 

of the representatives for the proposed minors subclass.  Mot 39, PageID.34476.  But 

T.W. was born in December 2015, so he arguably would not be a member of the 

proposed principal class.  See id. 

On the other hand, broadening the definition of the principal class would 

vastly expand the scope of that class.  To account for all of the members of the 

proposed subclasses as currently defined, the principal class would need to be 

defined as “all persons and entities who received drinking water from the City of 

Flint, owned and operated a business in the City of Flint, or owned residential 

property in the City of Flint, at any point between April 25, 2014, and the present.”  

That class could not be certified; its definition “is so broad that it sweeps within it 

persons who could not have been injured by the defendant’s conduct.”  Kohen v. 

Pac. Inv. Mgmt. Co., 571 F.3d 672, 677 (7th Cir. 2009).   

The burden is on Plaintiffs to propose class definitions that reflect their 

theories of liability, fit the named plaintiffs, and would result in a manageable class 

trial.  The current class definitions do not do that.  So if the Court concludes that 

some form of class adjudication is permissible, the Court should first require 

Plaintiffs to amend their proposed class definitions.   
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CONCLUSION 

The Court should deny Plaintiffs’ Motion for Class Certification.  

Respectfully submitted, 

CAMPBELL, CONROY & O’NEIL 
P.C. 

By:  /s/ James M. Campbell
James M. Campbell 
Alaina N. Devine 
One Constitution Wharf, Suite 310 
Boston, MA 02129 
(617) 241-3000 
jmcampbell@campbell-trial-
lawyers.com 
adevine@campbell-trial-lawyers.com 

BUSH SEYFERTH  
PLLC 

By:  /s/ Cheryl A. Bush
Cheryl A. Bush (P37031) 
Michael R. Williams (P79827) 
100 W. Big Beaver Road, Suite 400 
Troy, MI 48084 
(248) 822-7800 
bush@bsplaw.com 
williams@bsplaw.com 

Attorneys for Veolia North America, LLC, Veolia North America, Inc., and 
Veolia Water North America Operating Services, LLC 

Dated:  January 7, 2021 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

ELNORA CARTHAN, et al., 
Plaintiffs, 

v. 

RICK SNYDER, et al., 
Defendants. 

Case No. 5:16-cv-10444-JEK-
MKM 

Hon. Judith E. Levy 
Magistrate Judge Mona K. 
Majzoub 

__________________________________________________________________ 

DECLARATION OF JAMES M. CAMPBELL IN SUPPORT OF THE 
OPPOSITION OF DEFENDANTS VEOLIA NORTH AMERICA, LLC, 
VEOLIA NORTH AMERICA, INC., AND VEOLIA WATER NORTH 

AMERICA OPERATING SERVICES, LLC’S TO PLAINTIFFS’ MOTION 
FOR CLASS CERTIFICATION 

I, James M. Campbell, declare as follows: 

1. I am a partner of the law firm of Campbell Conroy & O’Neil, P.C., and 

I represent Defendants Veolia North America, LLC, Veolia North America, Inc., 

and Veolia Water North America Operating Services, LLC (collectively, VNA) in 

the above-captioned matter.  I have personal knowledge of the matters stated in this 

Declaration.  

2. Attached as Exhibit 2 is a true and correct copy of a document produced 

as COF_FED_0043822.  
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3. Attached as Exhibit 3 is a true and correct copy of a document produced 

as COF_FED_0032174. 

4. Attached as Exhibit 4 is a true and correct copy of a document produced 

as Oct-7-2019 EGLE0058088. 

5. Attached as Exhibit 5 is a true and correct copy of a document produced 

as LAN_FLINT_00063890. 

6. Attached as Exhibit 6 is a true and correct copy of a document produced 

as 6-6-2016 SOM-MASON 00063591. 

7. Attached as Exhibit 7 is a true and correct copy of a document produced 

as Mar-30-2020 TREAS037224. 

8. Attached as Exhibit 8 is a true and correct excerpt of the deposition of 

Warren Green. 

9. Attached as Exhibit 9 is a true and correct excerpt of a document 

produced as COF_FED_0540536.  Blank pages were deleted from the document.   

10. Attached as Exhibit 10 is a true and correct copy of a document 

produced as 04-15-2016 SOM0024921. 

11. Attached as Exhibit 11 is a true and correct excerpt of the deposition of 

Michael Glasgow. 

12. Attached as Exhibit 12 is a true and correct excerpt of the deposition of 

Daugherty Johnson. 
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13. Attached as Exhibit 13 is a true and correct copy of a document 

produced as 07-05-2016 SOM-Kidd 0005870. 

14. Attached as Exhibit 14 is a true and correct copy of a document 

produced as COF_FED_0042553. 

15. Attached as Exhibit 15 is a true and correct copy of a document 

produced as COF_FED_0007288. 

16. Attached as Exhibit 16 is a true and correct copy of a document 

produced as COF_FED_0010485. 

17. Attached as Exhibit 17 is a true and correct copy of a document 

produced as COF_FED_1151191. 

18. Attached as Exhibit 18 is a true and correct copy of a document 

produced as COF_FED_0029138. 

19. Attached as Exhibit 19 is a true and correct copy of a document 

produced as VWNAOS018930. 

20. Attached as Exhibit 20 is a true and correct copy of a document 

produced as COF_FED_0072895. 

21. Attached as Exhibit 21 is a true and correct copy of a document 

produced as VWNAOS087372. 

22. Attached as Exhibit 22 is a true and correct excerpt of the deposition of 

Marvin Gnagy. 
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23. Attached as Exhibit 23 is a true and correct copy of a document 

produced as VWNAOS020165. 

24. Attached as Exhibit 24 is a true and correct copy of a document 

produced as CROFT-0000000125. 

25. Attached as Exhibit 25 is a true and correct copy of a document 

produced as VWNAOS134132. 

26. Attached as Exhibit 26 is a true and correct copy of a document 

produced as VWNAOS020758. 

27. Attached as Exhibit 27 is a true and correct copy of a document 

produced as VWNAOS060386. 

28. Attached as Exhibit 28 is a true and correct excerpt of the deposition of 

Eric Oswald. 

29. Attached as Exhibit 29 is a true and correct copy of a document 

produced as COF_FED_0103992. 

30. Attached as Exhibit 30 is a true and correct copy of a document 

produced as 04-15-2016 SOM0007271. 

31. Attached as Exhibit 31 is a true and correct copy of a document 

produced as Mar-23-2020 GOV0206271. 

32. Attached as Exhibit 32 is a true and correct copy of a document 

produced as Aug-14-2019 EGLE0260445. 
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33. Attached as Exhibit 33 is a true and correct copy of a document 

produced as 04-15-2016 SOM0008786. 

34. Attached as Exhibit 34 is a true and correct copy of the expert report of 

David Duquette, Ph.D., in support of VNA’s Opposition to Plaintiffs’ Motion for 

Class Certification. 

35. Attached as Exhibit 35 is a true and correct excerpt of the deposition of 

Marc Edwards. 

36. Attached as Exhibit 36 is a true and correct copy of a document 

previously marked as Marc Edwards Deposition Exhibit 33 and entitled “Lead 

Release to Potable Water During the Flint, Michigan Water Crisis as Revealed by 

Routine Biosolids Monitoring Data.” 

37. Attached as Exhibit 37 is a true and correct excerpt of the deposition of 

Dr. Larry Russell. 

38. Attached as Exhibit 38 is a true and correct excerpt of the deposition of 

Dr. Daryn Reicherter. 

39. Attached as Exhibit 39 is a true and correct excerpt of the deposition of 

Dr. David Keiser. 

40. Attached as Exhibit 40 is a true and correct excerpt of the deposition of 

Dr. Robert A. Simons.  
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41. Attached as Exhibit 41 is a true and correct copy of Parkhurst v. D.C. 

Water & Sewer Auth., No. 2009 CA 000971 B, 2013 D.C. Super. Lexi 4 (D.C. Sup. 

Ct. Apr. 8, 2013). 

42. Attached as Exhibit 42 is a true and correct copy of the expert report of 

John Gaitanis, M.D., in support of VNA’s Opposition to Plaintiffs’ Motion for Class 

Certification. 

43. Attached as Exhibit 43 is a true and correct copy of the expert report of 

Robert J. McCaffrey, Ph.D., ABN, ABPdN, in support of VNA’s Opposition to 

Plaintiffs’ Motion for Class Certification. 

44. Attached as Exhibit 44 is a true and correct excerpt of the deposition of 

Darrell Davis. 

45. Attached as Exhibit 45 is a true and correct excerpt of the deposition of 

Dr. Pierre Goovaerts. 

46. Attached as Exhibit 46 is a true and correct excerpt of the deposition of 

Dr. Howard Hu. 

47. Attached as Exhibit 47 is a true and correct excerpt of the deposition of 

Dr. Panogiotis Georgopoulos. 

48. Attached as Exhibit 48 is a true and correct copy of Plaintiff Rhonda 

Kelso’s Amended Response to Defendants’ First Set of Uniform Interrogatories. 
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49. Attached as Exhibit 49 is a true and correct copy of the expert report of 

Graham Gagnon, Ph.D., P.Eng., in support of VNA’s Opposition to Plaintiffs’ 

Motion for Class Certification. 

50. Attached as Exhibit 50 is a true and correct copy of the expert report of 

Brent L. Finley, Ph.D., DABT, in support of VNA’s Opposition to Plaintiffs’ Motion 

for Class Certification. 

51. Attached as Exhibit 51 is a true and correct copy of the expert report of 

Douglas L. Weed, M.D., M.P.H., Ph.D., in support of VNA’s Opposition to 

Plaintiffs’ Motion for Class Certification. 

52. Attached as Exhibit 52 is a true and correct copy of the expert report of 

Stacey M. Benson, Ph.D., in support of VNA’s Opposition to Plaintiffs’ Motion for 

Class Certification. 

53. Attached as Exhibit 53 is a true and correct excerpt of the deposition of 

Dr. Daniel P. Keating. 

54. Attached as Exhibit 54 is a true and correct excerpt of the deposition of 

Rhonda Kelso. 

55. Attached as Exhibit 55 is a true and correct copy of the expert 

declaration of William E. Butler in support of VNA’s Opposition to Plaintiffs’ 

Motion for Class Certification. 
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56. Attached as Exhibit 56 is a true and correct excerpt of the deposition of 

R. Bruce Gamble. 

57. Attached as Exhibit 57 is a true and correct excerpt of the deposition of 

David A. Pogorilich. 

58. Attached as Exhibit 58 is a true and correct of Plaintiff Rhonda Kelso’s 

Responses and Objections to VNA’s Fourth Requests for Production of Documents. 

59. Attached as Exhibit 59 is a true and correct copy of the expert 

declaration of Christian Redfearn, Ph.D., in support of VNA’s Opposition to 

Plaintiffs’ Motion for Class Certification. 

60. Attached as Exhibit 60 is a true and correct copy of the expert 

declaration of Robert H. Edelstein, Ph.D., in support of VNA’s Opposition to 

Plaintiffs’ Motion for Class Certification. 

61. Attached as Exhibit 61 is a true and correct excerpt of the deposition of 

Marjorie Murphy. 

62. Attached as Exhibit 62 is a true and correct excerpt of the deposition of 

Tiantha Williams. 

63. Attached as Exhibit 63 is a true and correct copy of a document 

previously designated as Williams Deposition Exhibit 7 and produced as 

TIANTHA-WILLIAMS 0000001. 
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64. Attached as Exhibit 64 is a true and correct copy of a document 

previously designated as Carthan Deposition Exhibit 12 and produced as ELNORA-

CARTHAN_0000029. 

65. Attached as Exhibit 65 is a true and correct excerpt of the deposition of 

Dr. Clifford Weisel. 

66. Attached as Exhibit 66 is a true and correct excerpt of the deposition of 

Barbara Davis. 

67. Attached as Exhibit 67 is a true and correct copy of a document 

previously designated as Kelso Deposition Exhibit 4 and produced as RHONDA-

KELSO_0000079. 

68. Attached as Exhibit 68 is a true and correct copy of the expert report of 

Anthony Scialla, M.D., in support of VNA’s Opposition to Plaintiffs’ Motion for 

Class Certification. 

69. Attached as Exhibit 69 is a true and correct excerpt of the deposition of 

Darnella Gaines. 

70. Attached as Exhibit 70 is a true and correct copy of the expert 

declaration of Andrew D. Richmond in support of VNA’s Opposition to Plaintiffs’ 

Motion for Class Certification. 

71. Attached as Exhibit 71 is a true and correct excerpt of the deposition of 

Elnora Carthan. 
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72. Attached as Exhibit 72 is a true and correct excerpt of the deposition of 

Miguel A. Del Toral. 

73. Attached as Exhibit 73 is a true and correct excerpt of the deposition of 

David Munoz. 

74. Attached as Exhibit 74 is a true and correct excerpt of the deposition of 

Neil Helmkay. 

75. Attached as Exhibit 75 is a true and correct excerpt of the deposition of 

Frances L. Gilcreast. 

76. Attached as Exhibit 76 is a true and correct copy of the supplemental 

expert repot of Dr. Robert A. Simons in support of Plaintiffs’ motion for class 

certification. 

I declare, under penalty of perjury, that the foregoing is true and correct. 

Executed on January 7, 2021 
Boston, Massachusetts   

/s/ James M. Campbell 
James M. Campbell 
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  1   we do things in Michigan."

  2        Q.   Okay.  Was there any further discussion

  3   about corrosion control at the June 26th, 2013

  4   meeting other than what you've just told us, sir?

  5        A.   There -- after the meeting, I approached

  6   Daugherty Johnson with the City of Flint.  I refer

  7   to him as Duffy.  That's how I know him.

  8             I went up to Duffy and said, "Duffy, we

  9   need to revisit this corrosion control issue."

 10   And Duffy's response was something to the effect

 11   of, "Well, we dodged a bullet on that one."  And

 12   he said, "I have been told that we are not going

 13   to do anything that the MDEQ doesn't require us to

 14   do."

 15             And that statement stuck out -- or

 16   sticks out in my mind to this day, because

 17   literally, almost one month before in May in a

 18   meeting with Ed Kurtz, Ed Kurtz, the emergency

 19   manager, told me the same thing.

 20        Q.   Did either Mr. Kurtz or Duffy Johnson

 21   tell you why they were not going to do anything

 22   that DEQ did not require?

 23             MR. BAJOKA:  Objection as to form.

 24        Q.   You can answer, sir.
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  1        A.   No, they did not tell me why.

  2        Q.   Did you have an impression as to why?

  3             MR. GAMBILL:  Object to form.

  4        A.   They didn't want to spend --

  5        Q.   Mr. Gambill is objecting, but you can

  6   answer, sir.

  7        A.   Didn't want to spend the money.

  8        Q.   Was it your belief that that was an

  9   ongoing theme with the Flint Water Treatment

 10   project, sir, that they did not want to spend the

 11   money?

 12             MR. BAJOKA:  Objection; form and

 13   foundation.

 14        Q.   You can answer, sir.

 15        A.   They were definitely controlling the

 16   budget.  Let me put it that way.

 17        Q.   And were there other times where you saw

 18   them controlling the budget, as you say, sir, by

 19   cutting back on scope of work that LAN was asked

 20   to perform initially?

 21        A.   Yes, sir.

 22        Q.   Can you give me some examples, please,

 23   sir?

 24        A.   I'm going to need to kind of describe a
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  1   situation to you, and then I'll get to your

  2   question.  Is that okay, sir?

  3        Q.   That's fine, sir.  Thank you.

  4        A.   We started operating the water plant in

  5   July of 2013, put the plant through a test run to

  6   see how it would perform.  And at that time, the

  7   purpose of that test run was to make sure the

  8   plant operated fine from a treatment perspective

  9   and a hydraulic perspective.

 10             The plant was in such a stage of

 11   disrepair, could not really treat water, so the

 12   City terminated the plant run early.  We had

 13   determined the hydraulic data.  The plant

 14   performed flawlessly from a hydraulic point of

 15   view.

 16             And after that test run, in the month of

 17   August of 2013, there was a series of meetings

 18   held.  And we outlined some specific improvements

 19   that the City should attempt to get done in the

 20   next year, but they also needed to fix portions of

 21   the water plant.

 22             The major portions that needed to be

 23   repaired were the east softening clarifier, the

 24   ozone system, and the SCADA system.
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  1        Q.   Can you just tell us, what does SCADA

  2   stand for, sir?

  3        A.   System control and data acquisition.

  4   And it's kind of a monitoring system for the

  5   plant.  And you can do some control, but usually

  6   it's for monitoring.

  7             At a meeting, I think it was August -- I

  8   don't remember the date, late August, we met at

  9   the plant, City, MDEQ, LAN.  And at that meeting,

 10   LAN's scope was really narrowed and reduced.  We

 11   were no longer serving as a treatment advisor, but

 12   we were assigned some specific projects to

 13   perform.  And at that point in time, the City

 14   assumed responsibility for getting the plant fixed

 15   and ready to run.  MDEQ provided some design

 16   information, and then we were given these specific

 17   design elements for us to work on.

 18             I really wanted to be involved in that

 19   other work.  I was asking for that other work.

 20   It's the kind of work that I enjoy.  Over the

 21   course of my career, I like to work in older

 22   facilities and bring them back to life, so to

 23   speak.

 24             So that was one where our scope got
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  1   focused and narrowed.  The City took on correcting

  2   the clarifier, fixing the ozone system, and then

  3   doing the SCADA system in-house with their

  4   in-house techs, I believe, from the wastewater

  5   plant.

  6        Q.   Sir, I believe the system went

  7   operational at the end of 2014.

  8             Is that your understanding as well, sir?

  9        A.   Yes, but I don't know the specific date.

 10        Q.   Fair enough, sir.

 11             And do you know whether all of the

 12   systems were, in fact, operational at the Flint

 13   water plant by the time it went operational?

 14        A.   Do I know today?

 15        Q.   Yes, sir.

 16             MS. COLLINS:  Objection; form.

 17        Q.   You can answer, sir.

 18        A.   I know -- came to know later on -- and I

 19   don't remember when, but it was months after the

 20   project went online -- that those systems had not

 21   been fixed prior to starting.

 22        Q.   And are those some of the systems that

 23   had been taken off of your scope of work from the

 24   original scope, sir?
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  1        A.   All of those systems were taken off of

  2   our original scope.

  3        Q.   And what systems did you later learn

  4   were not operational at the time of the startup,

  5   sir?

  6        A.   The east softening clarifier, the ozone

  7   system.  The ozone system was making ozone; they

  8   just couldn't control it.  And the SCADA system.

  9        Q.   Okay.  With your experience, sir, if you

 10   were the one in charge of operating the plant,

 11   would you have started operation of the plant with

 12   those three systems not working properly, sir?

 13             MS. COLLINS:  Objection; form;

 14   foundation; calls for speculation.

 15        Q.   You can answer, sir.

 16        A.   I would not, but I am a perfectionist.

 17   I have a professional difference of opinion of

 18   whether they made the right decision or not.

 19        Q.   Do you believe that the system should

 20   have gone operational without having a corrosion

 21   control study performed, sir?

 22        A.   Are you -- please describe what system.

 23        Q.   The Flint Water Treatment Plant started

 24   providing water to the citizens of Flint in the
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  1             MR. ERICKSON:  I do want to just note

  2   that I -- I was not the person objecting to form.

  3             MR. McELVAINE:  Oh, I'm sorry.  I'm

  4   sorry.

  5             MR. ERICKSON:  It doesn't matter.

  6   Unless the court reporter wants to know.

  7             THE STENOGRAPHER:  I understood it was

  8   Mr. Gambill.

  9             MR. McELVAINE:  Thank you.

 10   BY MR. McELVAINE:

 11        Q.   Mr. Green, I'm pointing out to you

 12   pages -- and I think we have it on the screen for

 13   all to see -- under Priority 2, there are three

 14   items; is that correct, sir?

 15        A.   Yes.

 16        Q.   And that's on Pages 9 and 10, and the

 17   first deals with GAC, correct?

 18        A.   Yes.

 19        Q.   And what is GAC, sir?

 20        A.   Granular activated carbon.

 21        Q.   Okay.  And the third item under

 22   Priority 2 deals with corrosion control,

 23   recommending a study, correct?

 24        A.   Scroll down just a touch.
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  1        Q.   Yes, sir.  Absolutely, sir.

  2        A.   That's enough.

  3        Q.   Do we have it there?  Can you see it,

  4   sir?

  5        A.   Yes.

  6        Q.   Okay.

  7        A.   And the answer is yes to your question.

  8        Q.   Okay.  Thank you.

  9             In March 2015, did you discuss these

 10   Veolia recommendations with anybody from the City

 11   of Flint?

 12        A.   I cannot tell you it was in March, but I

 13   do know that we discussed these with the City of

 14   Flint shortly after this report was received.

 15        Q.   When you say "shortly," would you say

 16   within a matter of weeks, sir?

 17        A.   Yes.

 18        Q.   And what -- with whom was your

 19   discussion, sir?

 20        A.   Primarily, Howard Croft and

 21   Brent Wright.  Specifically, the City asked us to

 22   install the GAC, which eventually became a project

 23   that LAN performed.  After we started the design

 24   of the GAC, we approached Howard Croft after a
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  1   they were not feeding enough to get the TOC out.

  2        Q.   So you were recommending increasing

  3   and/or being consistent in the usage of ferric

  4   chloride, sir?

  5        A.   I think sometime after this document

  6   that you have up here, which is dated

  7   December 1st, 2014, I think in a later document in

  8   early '15, we did indicate that they should be

  9   feeding about 60 milligrams per liter of ferric,

 10   maybe 65; I don't remember exactly.

 11             And so I can't say that was an increase

 12   or not.  It may have been an increase over some

 13   times.  It could be the same as other times.  So

 14   there's -- there's just not one dose.  There

 15   were -- the dose was bouncing up and down, if that

 16   makes sense.

 17        Q.   Do you know if the City of Flint ever

 18   followed your recommendation regarding the ferric

 19   chloride?

 20        A.   They still fed it in variable levels.

 21   They never really increased it after our

 22   recommendation on a consistent basis.  It would go

 23   up for a while and then down for a while and, et

 24   cetera.
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  1        Q.   So is the answer, no, they did not

  2   follow your recommendation for a consistent dosage

  3   of ferric, sir?

  4        A.   No, they didn't.

  5        Q.   Okay.

  6             MR. McELVAINE:  Sir, we've reached the

  7   point again where I've used up more time, and I

  8   think I will pass on to the next attorney just so

  9   I can have a little bit of time reserved for

 10   further discussion tomorrow or Monday.

 11             So thank you very much, sir.  I

 12   appreciate your time.

 13             THE WITNESS:  Thank you.

 14             VIDEOGRAPHER:  The time is 10:38 a.m.,

 15   and we're off the record.

 16             (Discussion held off the record.)

 17             (Recess taken.)

 18             VIDEOGRAPHER:  The time is 10:47 a.m.,

 19   and we're on the record.

 20                       EXAMINATION

 21   BY MR. BERG:

 22        Q.   Good morning, Mr. Green.  My name is

 23   Rick Berg, and I represent the City of Flint.

 24   Thank you for attending today.

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369-9, PageID.45697   Filed 01/07/21   Page 12 of 13



Highly Confidential - Warren Green

Golkow Litigation Services Page 267

  1                         CERTIFICATE

  2
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 13     taken at the time and place in the foregoing
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 15             I certify that I am not a relative,
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  1   that subparagraph C it says -- it reads, "If the

  2   water quality and characteristics of the new

  3   source are similar to the supply's existing

  4   sources, then field staff may consider the new

  5   source as not adversely affecting the supply of

  6   corrosion control treatment and no further

  7   action is needed."

  8                 Do you see that?

  9           A.    I do, yes.

 10           Q.    Who made the evaluation that the

 11   new source, the Flint River, had similar

 12   characteristics to Lake Huron water being

 13   treated by the Detroit Water & Sewer Department?

 14                 MS. COLLINS:  Objection;

 15           foundation.

 16                 MR. MARKER:  Objection; form and

 17           foundation.

 18           Q.    Who made that determinations?

 19           A.    I'm not sure who made that

 20   determination.

 21           Q.    The truth is nobody made that

 22   determination, right?

 23                 MR. KIM:  Objection.

 24           A.    Like I said, I'm not sure who made
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  1   that decision or who determined that.

  2           Q.    You understood that as a large

  3   system delivering drinking water to more than

  4   50,000 residents, the city of Flint had an

  5   obligation to have optimal corrosion control

  6   treatment, right?

  7                 MR. KUHL:  Objection to form.

  8           A.    According to the Safe Drinking

  9   Water Act, yes, when you read that.

 10           Q.    Okay.  And I will get to this as

 11   we move along here at a glacial pace.

 12                 The truth is, that on day one in

 13   April of 2014, and not until October, maybe

 14   November, of 2015, there was no corrosion

 15   control treatment utilized at the plant, right?

 16           A.    Correct.

 17                 MS. COLLINS:  Objection to form.

 18           Q.    Who made the decision as to

 19   whether or not there would be no optimized

 20   corrosion control treatment as required by

 21   federal law?  Who made decision?

 22                 MR. KUHL:  Objection as to form.

 23                 MR. KIM:  Objection as to

 24           foundation.
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  1           A.    I recall the meeting with myself,

  2   Mr. Prysby, and maybe one or two other

  3   gentlemen.  Like I say, all these meetings kind

  4   of blend together.  But I remember Mr. Prysby

  5   telling us that we didn't need to add any

  6   corrosion control, that they were going to wait

  7   and do two six-months' rounds of monitoring

  8   before it would be decided.

  9           Q.    Okay.

 10           A.    And it wasn't a specific question.

 11   I asked him in regards to some of the testing

 12   that my lab was going to have to perform, and I

 13   was inquiring about phosphate, if we needed to

 14   test for phosphate.  And that's when I was told,

 15   "No, because you won't be adding any phosphate."

 16           Q.    I'm glad you brought that up.

 17                 Prior to April of 2014, you knew

 18   what orthophosphate was, correct?

 19           A.    Correct, yes.

 20           Q.    You knew what polyphosphate was;

 21   did you not?

 22           A.    Correct.  Yes.

 23           Q.    Did you know the water treatment

 24   plant before 1967 had been run utilizing Flint

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369-12, PageID.45755   Filed 01/07/21   Page 5 of 22



Highly Confidential - Michael B. Glasgow

Golkow Litigation Services Page 75

  1   River as a raw water source for drinking water

  2   in the city of Flint?  Did you know that?

  3           A.    Yes, I did know that.

  4           Q.    Did you know that the Flint water

  5   treatment plant utilized a polyphosphate for

  6   corrosion control treatment prior to 1967?

  7           A.    To be honest, I wasn't aware of

  8   that, no.

  9           Q.    Did you or did anybody, to your

 10   knowledge, at DEQ evaluate the means and methods

 11   by which the water treatment plant actually

 12   engaged in corrosion control treatment back when

 13   it was running full time prior to 1967?

 14           A.    Not --

 15                 MR. MARKER:  Objection to form.

 16           A.    Not that I'm aware of.

 17           Q.    Did you come to learn that Warren

 18   Green of LAN objected to the city and to DEQ

 19   about the failure to use corrosion control

 20   treatment?

 21                 MR. SCHNATZ:  Object to form.

 22           A.    No.

 23           Q.    Did you learn that Mr. Green

 24   explicitly told your boss, Duffy Johnson, that
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  1           Q.    Are you familiar with the term

  2   "primacy"?

  3           A.    Yes.

  4           Q.    And what does that mean to you?

  5           A.    Well, let me think how I would

  6   describe it.  If they have -- whoever has

  7   primacy has, in effect, to me, the power to

  8   enforce some rules or dictate power and make

  9   decisions, I guess.  That's kind of a broad

 10   definition, but they're the ones to enforce

 11   things.

 12           Q.    And did you understand that the

 13   DEQ was the primacy agent with regard to the

 14   water treatment decisions that related to the

 15   Flint water treatment plant?

 16           A.    Yes.

 17                 MR. KUHL:  Objection to form.

 18                 MR. SCHNATZ:  Objection to form.

 19                 MS. COLLINS:  Objection to form.

 20           Q.    I think you previously described

 21   in your testimony that the DEQ was kind of like

 22   a coach and a cop; is that fair enough?

 23           A.    Yeah, that's fair.

 24           Q.    What did that exactly mean?
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  1           A.    Well, they're there to help you

  2   when you need it, but if you're not following

  3   the procedure, they're there to slap you on the

  4   hand if not.

  5           Q.    Is it fair to say that the DEQ was

  6   your primary resource when you had questions

  7   about how to treat the water and the Flint water

  8   treatment plant when you went online in April of

  9   2014?

 10           A.    Yes.

 11           Q.    If you had disagreed with

 12   something that the DEQ had instructed you to do

 13   or not do, did you have any recourse or any

 14   ability to appeal that type of a decision?

 15                 MS. COLLINS:  Objection; form.

 16                 MR. MORRISSEY:  Object to form.

 17           A.    Not to my knowledge.

 18           Q.    You just testified previously that

 19   you always thought under the Lead and Copper

 20   Rule phosphates or some form of corrosion

 21   control would need to be included in the

 22   finished water treatment process, correct?

 23           A.    Correct, yes.

 24           Q.    And if you disagreed -- well,
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  1   necessarily do anything in particular with

  2   staffing.  I was hoping they would just delay

  3   our switch.  And showing them my concerns,

  4   thought, you know, they could help me with that.

  5           Q.    To the best of your knowledge,

  6   what authority did the MDEQ have to delay the

  7   switch?

  8                 MR. MARKER:  Objection; form,

  9           foundation.

 10           A.    I'm going to err on what I said

 11   before.  They kind of have a dual role for me, a

 12   coach and a cop, and I -- it was under my

 13   assumption that they could stop or start us any

 14   time they wanted.  They could say yes or no.

 15           Q.    But you don't have any specific

 16   knowledge of that authority, correct?

 17           A.    Correct.

 18                 MR. MARKER:  Objection; form.

 19           A.    Correct.

 20           Q.    And I believe you stated that you

 21   had expressed your concerns about staffing with

 22   Mr. Daugherty -- I'm sorry -- Mr. Johnson or

 23   Mr. Croft?

 24           A.    Correct.  Yes.
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  1           Q.    And that essentially those

  2   concerns were ignored?

  3           A.    I could say they were ignored.  I

  4   know they were -- I would hear the thing "We're

  5   working on it."  But I felt like they were

  6   ignored.

  7           Q.    Did you feel as though in your

  8   role operator in charge, you could have stopped

  9   the water treatment plant from going operational

 10   on April 24?

 11                 MR. KIM:  Objection as to form.

 12           A.    No, I did not.

 13           Q.    And was that due to politics or a

 14   situation unique to Flint, or did you not

 15   believe that was your -- that was a role that an

 16   operator in charge had under the Safe Drinking

 17   Water Act?

 18                 MR. MARKER:  Objection; form,

 19           foundation.

 20           A.    I'm going to say in my eyes, it

 21   was more of a -- well, I don't want to say

 22   political.

 23                 I don't believe that I had the

 24   power in the Safe Drinking Water Act to do that.
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  1   But I would just reiterate what was told to me

  2   from my supervisors, Mr. Johnson, Mr. Croft, and

  3   I'm going to specifically say Mr. Croft, says,

  4   "We have approval from the DEQ.  This is going

  5   to happen."

  6           Q.    And regardless of your concerns at

  7   all times, the Flint water treatment plant met

  8   those staffing requirements under the Safe

  9   Drinking Water Act, correct?

 10           A.    Yes.  To the best of my knowledge,

 11   yes.

 12           Q.    And the MDEQ did not set April 24

 13   as a date on which the switch needed to occur;

 14   is that correct --

 15                 MR. MARKER:  Objection; lack of

 16           foundation.

 17           Q.    -- is that correct?

 18           A.    Yeah.  I don't believe they had

 19   any -- yeah, any input into what date the switch

 20   was going to occur.

 21           Q.    Didn't you review or discuss your

 22   e-mail that is Exhibit 24 with any of the other

 23   employees at the Flint water treatment plant

 24   prior to sending it?
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  1   instructions?

  2                 MR. MARKER:  Objection; form,

  3           foundation.

  4           A.    I did not personally, no.

  5           Q.    Did you ever discuss the

  6   instructions that Mr. Wright was given in that

  7   respect with him?

  8           A.    I wouldn't say I discussed it with

  9   him.  He briefly discussed it with me.

 10           Q.    Okay.  Do you know who that

 11   instruction came from?

 12                 MR. KIM:  Objection as to

 13           foundation.

 14           A.    Yeah, I don't recall exactly where

 15   that come from.

 16           Q.    After the water switch, the water

 17   treatment plant started getting complaints

 18   regarding the water; is that correct?

 19           A.    Yeah, fairly soon after.  I'd say

 20   within a month or two.

 21           Q.    And did you -- when these

 22   complaints started coming in, did you have

 23   contact with the MDEQ with respect to these

 24   complaints?
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  1   the Flint water treatment plant was creating a

  2   substantial risk to the public health in Flint?

  3                 MR. MARKER:  Objection; form.

  4                 MR. CAMPBELL:  Objection.

  5           A.    No, I did not.

  6           Q.    Now, it's correct after the switch

  7   in April 2014 that the city received a fair

  8   number of complaints about the drinking water;

  9   isn't that correct?

 10           A.    That is correct.  Yes.

 11           Q.    And some of those residents

 12   expressed a belief that the drinking water was

 13   responsible for rashes, hair loss, or other

 14   physical ailments, correct?

 15           A.    Correct.  Yes.

 16           Q.    Did you at any time come to the

 17   conclusion between April 2014 and September 1,

 18   2015 that the drinking water was responsible for

 19   those complaints?

 20                 MR. MARKER:  Objection; form.

 21           A.    I did not, no.

 22           Q.    Now, when you got these complaints

 23   in, did the city have a process or procedure for

 24   responding to these complaints?
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  1                 Right?

  2                 MR. CAMPBELL:  Object to the form.

  3           A.    Right.  No.

  4           Q.    If you move forward in this

  5   March 12 presentation, there's again on page 5

  6   under "Corrosion Control" -- the only reference

  7   to corrosion control -- this says "The water

  8   system could add a polyphosphate to the water as

  9   a way to minimize the amount of discolored

 10   water."

 11                 Again, they didn't tell you that

 12   you needed to have corrosion control, did they?

 13           A.    No.

 14                 MR. MARKER:  Object to the form.

 15           Q.    They told you you could add a

 16   polyphosphate.  They didn't say anything about

 17   orthophosphates, did they?

 18           A.    No.

 19           Q.    And they said it would minimize

 20   discolored water.  They didn't say it would have

 21   anything to do with lead, did they?

 22           A.    They did not, no.

 23                 MR. CAMPBELL:  Object to the form.

 24           Q.    And then Mr. -- or counsel for
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  1   Veolia yesterday walked through one of these

  2   suggested next steps, which was in one of the

  3   Tier 2 priority items, the third one down that

  4   begins on the second page of "Recommended

  5   Actions," on the page Bates-numbered 628060.

  6   This says you could "Contract with your engineer

  7   and initiate discussions with the state on the

  8   addition of a corrosion control chemical."

  9                 Right?

 10           A.    Yes.

 11           Q.    And, again, it suggests

 12   phosphates, right?

 13           A.    Yes.

 14           Q.    Doesn't specify ortho?

 15           A.    No.  Just says phosphates.

 16           Q.    Doesn't say anything about lead,

 17   right?

 18           A.    Right.

 19           Q.    And doesn't say this is something

 20   you need to do immediately to protect public

 21   health?

 22           A.    No, it does not.

 23           Q.    Then the next recommendation is to

 24   increase ferric, right?
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  1           A.    Yes.

  2           Q.    And that's something you all did

  3   in the ensuing months, right?

  4                 MR. CAMPBELL:  Object to the form.

  5           A.    Yeah, to -- not quite to the level

  6   they were requesting, but yes.

  7           Q.    Right.

  8           A.    It was increased at the plant.

  9           Q.    From the summary that counsel for

 10   the state showed you earlier, you could see

 11   increasing from March when you got this report

 12   to May and June increased by more than four

 13   points, which is over 25 percent, right?

 14           A.    Correct.  Yes.

 15           Q.    And the impact of adding ferric

 16   chloride to the water is that it would increase

 17   the amount of chlorides in the water, increase

 18   the CSMR and increase corrosivity, right?

 19                 MR. MARKER:  Objection; form.

 20           A.    Yes.  It could, yes.

 21           Q.    The next Exhibit 79 is the

 22   technical memorandum.  This is -- it starts with

 23   Bates number COF_FED_0016290.  It's addressed to

 24   Mr. Croft with a copy to Mr. Ambrose and others,
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  1   water could present serious health risks --

  2                 MR. MARKER:  Form, foundation.

  3                 MR. KUHL:  Object to form and

  4           foundation.

  5           Q.    -- as described in this paragraph?

  6                 MR. KUHL:  Sorry.  Object to form

  7           and foundation.

  8           A.    I will say I hope they understood

  9   that issue.

 10           Q.    Okay.

 11           A.    I can't speak for them, though.

 12           Q.    And you were asked a series of

 13   questions on Monday about the specific duties of

 14   the city of Flint, specifically the duty and

 15   obligation of the city and its officials to

 16   inform its citizens to protect themselves from

 17   lead in the drinking water.

 18                 Do you remember that series of

 19   questions?

 20           A.    I do, yes.

 21           Q.    And that applies not only to you,

 22   but also to Mr. Croft who was the director of

 23   public works at the time, Mr. Johnson who was

 24   the utilities director at the time, Mr. Bincsik
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  1   who was in charge of the distribution system,

  2   and Mr. Wright who was the water treatment

  3   supervisor; is that correct?

  4                 MR. KUHL:  Objection; form and

  5           foundation.

  6           A.    Yes, that's correct.

  7           Q.    I'd ask you to look at Exhibit 10.

  8   We showed you this exhibit on Monday.  And at

  9   that time, we discussed that this was an e-mail

 10   chain discussing the context of the LeeAnne

 11   Walters' lead testing results in February of

 12   2015.

 13                 Do you remember that?

 14           A.    I do, yes.

 15           Q.    Okay.  And this first e-mail here

 16   that you sent on February 24, 2015 at 1:48 p.m.,

 17   that was sent to Mr. Croft; is that correct?

 18           A.    Yes.

 19           Q.    And he's the director of public

 20   works in the city of Flint?

 21           A.    Yes.  He was at that time.

 22           Q.    And Mr. Johnson who was the

 23   utilities director at that time?

 24           A.    Yes.
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  1           Q.    And Mr. Croft was Mr. Johnson's

  2   supervisor; is that fair to say?

  3           A.    That is correct.

  4           Q.    Okay.  Mr. Bincsik who is in

  5   charge of the distribution system, and

  6   Mr. Johnson was Mr. Bincsik's supervisor; is

  7   that fair to say?

  8           A.    That is fair to say, yes.

  9           Q.    And Mr. Wright who at the time was

 10   the supervisor, at least on the administrative

 11   side of things, at the water treatment plant,

 12   correct?

 13           A.    Correct.

 14           Q.    So you're sending this e-mail to

 15   your supervisors and their supervisors; is that

 16   right?

 17           A.    That is correct, yes.

 18           Q.    And in this e-mail, you're

 19   specifically discussing the lead testing results

 20   at the Walters' residence, specifically the 104

 21   parts per billion test result that you

 22   discovered at that time; is that right?

 23           A.    That is correct.

 24           Q.    And you write in this paragraph,
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  1   "Definitely a pressing issue here."

  2                 Mr. Glasgow, were you specifically

  3   speaking to the high lead content in the water

  4   at that time?

  5                 MR. KUHL:  Objection to form,

  6           foundation.

  7           A.    Yes.  That is what this e-mail is

  8   revolving around.

  9           Q.    Okay.  So at that time, you're

 10   expressing to your supervisors and their

 11   supervisors at the city of Flint that this is a

 12   pressing issue, the fact that there's high lead

 13   content in the water as evidenced by this test

 14   result is a pressing issue; is that correct?

 15                 MR. KUHL:  Objection to form and

 16           foundation, misstating testimony.

 17           A.    Yeah, I'll say there's a pressing

 18   issue at this residence.  Yes.

 19           Q.    Okay.  If you --

 20                 MR. KIM:  What's the exhibit

 21           number?

 22                 MS. DEVINE:  This is Exhibit 10.

 23           It's CROFT-000000125.

 24
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  1   BY MS. DEVINE:

  2           Q.    If you look at the next e-mail in

  3   the chain, this is Mr. Bincsik.  And as I just

  4   asked you, he's in charge of the distribution

  5   system; is that correct?

  6           A.    That is correct.  Yes.

  7           Q.    Okay.  And Mr. Bincsik responds to

  8   your e-mail stating that "The majority of the

  9   service lines in Flint are lead."  He goes to

 10   say that "Marvin from Veolia mentioned to me

 11   that he thought we needed to add phosphates to

 12   prevent this" -- this being lead.  "Perhaps we

 13   need to move on this sooner rather than later."

 14                 Did I read that correctly?

 15           A.    Yes, you did.

 16           Q.    And this is Mr. Bincsik who's in

 17   charge of the distribution system sending this

 18   e-mail to his supervisors and his supervisors'

 19   supervisors, again Mr. Croft, correct?

 20           A.    Correct.  Yes.

 21           Q.    And you received this e-mail as

 22   well, correct?

 23           A.    Yes.

 24           Q.    And this e-mail, again, is made in
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  1                     CERTIFICATE

  2

            I, Carol A. Kirk, a Registered Merit

  3   Reporter and Notary Public in and for the State of

  Michigan, duly commissioned and qualified, do hereby

  4   certify that the within-named MICHAEL B. GLASGOW was

  by me first duly sworn to testify to the truth, the

  5   whole truth, and nothing but the truth in the cause

  aforesaid; that the deposition then given by him was

  6   by me reduced to stenotype in the presence of said

  witness; that the foregoing is a true and correct

  7   transcript of the deposition so given by him; that the

  deposition was taken at the time and place in the

  8   caption specified and was completed without

  adjournment; and that I am in no way related to or

  9   employed by any attorney or party hereto or

  financially interested in the action; and I am not,

 10   nor is the court reporting firm with which I am

  affiliated, under a contract as defined in Civil Rule

 11   28(D).

 12

 13             IN WITNESS WHEREOF, I have hereunto set my

  hand and affixed my seal of office at Dexter, Michigan

 14   on this 9th day of March 2020.

 15

 16

 17                        _________________________________

                       CAROL A. KIRK, RMR, CSR-9139

 18                        NOTARY PUBLIC - STATE OF MICHIGAN

 19

 20   My Commission Expires:  August 19, 2022.

 21                        - - -

 22
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 19
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 22   REPORTED BY:  CAROL A. KIRK, RMR/CSR-9139
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  1           Q.    Do you know when bench scale jar

  2   testing was done for TTHMs?

  3           A.    As I recall, it was part of our --

  4   the response plan when we had the TTHM

  5   violation.

  6           Q.    Okay.  So that was done at a

  7   subsequent point in time?

  8           A.    That's my recollection, yes.

  9           Q.    All right.  Now, when the plant

 10   was first operational, did complaints come in

 11   from city residents at a higher rate of

 12   frequency than before the use of Flint River

 13   water?

 14           A.    Yes.

 15           Q.    And those early complaints, what

 16   types of issues did they relate to?

 17           A.    Discoloration and odor.

 18           Q.    Did anyone complain in those early

 19   days about lead?

 20           A.    Not that I know of.

 21           Q.    What is the process by which

 22   complaints with respect to water quality are

 23   lodged with the city of Flint?

 24           A.    I don't know all the processes.
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  1                     CERTIFICATE

  2

            I, Carol A. Kirk, a Registered Merit Reporter

  3   and Notary Public in and for the State of Michigan, duly

  commissioned and qualified, do hereby certify that the

  4   within-named DAUGHERTY JOHNSON was by me first duly

  sworn to testify to the truth, the whole truth, and

  5   nothing but the truth in the cause aforesaid; that the

  deposition then given by him was by me reduced to
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  foregoing is a true and correct transcript of the

  7   deposition so given by him; that the deposition was

  taken at the time and place in the caption specified and

  8   was completed without adjournment; and that I am in no

  way related to or employed by any attorney or party

  9   hereto or financially interested in the action; and I am

  not, nor is the court reporting firm with which I am

 10   affiliated, under a contract as defined in Civil Rule

  28(D).

 11

 12             IN WITNESS WHEREOF, I have hereunto set my

  hand and affixed my seal of office at Dexter, Michigan

 13   on this 2nd day of January 2020.

 14

 15

 16                        _________________________________

                       CAROL A. KIRK, RMR, CSR-9139

 17                        NOTARY PUBLIC - STATE OF MICHIGAN

 18   My Commission Expires:  August 19, 2022.

 19                        - - -
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  1   not want to consider, and that was looking at

  2   ammonia feed to produce chloramination.

  3           Q.    If you had concluded that treating

  4   these problems in the Flint River would cost a

  5   lot more than just switching back to Detroit,

  6   are you saying you wouldn't have needed to tell

  7   the city that?

  8                 MR. MCELVAINE:  Objection.

  9                 You can answer.

 10           A.    We gave the city what we perceived

 11   would be chemical treatment and solids handling

 12   costs for treating the Flint River as well as

 13   the KWA or whatever that reservoir water was

 14   going to be, at least the data that we could

 15   find on what that water quality might be.  It

 16   did show that the KWA water would be cheaper to

 17   treat; however, it also showed that the Flint

 18   River water could be treated to provide adequate

 19   drinking water to the citizens of Flint.

 20           Q.    You understood it would cost

 21   millions of dollars to implement the changes you

 22   recommended, right?

 23           A.    I'm aware there would be some

 24   money that would have to be spent, yes.  I'm
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  1   not -- I don't know how much.  We didn't

  2   evaluate that.

  3           Q.    And you didn't evaluate the

  4   relative costs of switching to Detroit versus

  5   staying in Flint and implementing your changes,

  6   did you?

  7           A.    No, we did not.

  8           Q.    You did not implement -- you

  9   didn't -- sorry.

 10                 You did not evaluate the relative

 11   effectiveness of staying with Detroit versus

 12   implementing some or all of the changes you

 13   recommended, did you?

 14                 MR. MCELVAINE:  Objection.

 15                 You can answer.

 16           A.    No, we didn't evaluate that.

 17           Q.    You knew from the get-go that at

 18   least some people from --

 19           A.    Excuse me.

 20           Q.    You knew that some people from the

 21   city didn't want to address going back to

 22   Detroit, right?

 23                 MR. MCELVAINE:  Hold on a second.

 24                 Okay.  You can answer.

Case 5:16-cv-10444-JEL-EAS   ECF No. 1369-23, PageID.45830   Filed 01/07/21   Page 4 of 18



Highly Confidential - Marvin Gnagy

Golkow Litigation Services Page 151

  1           A.    The people that we had

  2   communications with indicated that that was

  3   their choice, yes.

  4           Q.    And who was that?

  5           A.    That would have been -- well, in

  6   the kickoff meeting, Howard Croft specifically

  7   told us that.

  8           Q.    Anyone else?

  9           A.    Jerry Ambrose told us that.

 10           Q.    And they told you it would be too

 11   expensive to go back to Detroit?

 12           A.    I don't know.  We were told that

 13   it would -- it was costing $12 million a year

 14   more than using their own treatment plant, I

 15   believe were the figures.  I don't know for

 16   sure.

 17           Q.    Did you believe you had any

 18   obligation to advise the city if,

 19   notwithstanding the cost concerns that these

 20   individuals had expressed, you thought the best

 21   technical solution was to go back to Detroit?

 22                 MR. MCELVAINE:  Objection.

 23                 You can answer.

 24           A.    Again, I can't even say it's the
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  1   best technical solution.  It is one alternative.

  2   It was taken off the table by the city.  We

  3   didn't evaluate it any further.  We looked at

  4   what it would take to treat the Flint River

  5   water to meet the THM conditions and to mitigate

  6   red water occurrences.

  7           Q.    But your client is the city,

  8   right?  It's not these individuals?

  9           A.    That's correct.

 10           Q.    So if you concluded that going

 11   back to Detroit was the best technical solution,

 12   you would have needed to tell the city that,

 13   wouldn't you?

 14           A.    We told --

 15                 MR. MCELVAINE:  Objection.

 16                 You can answer.

 17           A.    We told the officials for the city

 18   that that was a possibility.

 19           Q.    So you did tell the officials it

 20   was a possibility to go back to Detroit?

 21           A.    I told them it was one

 22   alternative.  I stated that the first day on

 23   site.  I also told Mr. Ambrose, before the

 24   public meeting, that that was an alternative.
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  1                               Thursday Afternoon Session

                              December 12, 2019

  2                               1:37 p.m.

  3                        - - -

  4                 THE VIDEOGRAPHER:  We're back on

  5           the record at 1:37 p.m.

  6                        - - -

  7        (Gnagy Deposition Exhibit 11 marked.)

  8                        - - -

  9   BY MR. MORRISSEY:

 10           Q.    Mr. Gnagy, what I've handed you as

 11   Exhibit 11 is an e-mail to you an and Mr. Chen

 12   from Brent Wright at the city that attaches

 13   the --

 14                 MR. MCELVAINE:  There's no e-mail

 15           attached.  We just have the data.  The

 16           witness doesn't have it either.

 17                 MR. MORRISSEY:  All right.

 18           Somehow it didn't get copied to it, but

 19           just for identification, I will hand you

 20           the cover e-mail.

 21   BY MR. MORRISSEY:

 22           Q.    You received the results that were

 23   attached to this e-mail by e-mail from

 24   Mr. Wright; is that correct?
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  1           A.    Yes.

  2           Q.    All right.  You can hand me that

  3   back.  I don't have any questions about the

  4   e-mail itself.

  5                 MR. MCELVAINE:  Want to just tell

  6           them for everybody's purpose?

  7                 MR. MORRISSEY:  The e-mail, which

  8           I handed the witness, is a February 11,

  9           2015 e-mail from Brent Wright to

 10           Mr. Gnagy and Mr. Chen.  The subject is

 11           U of M-Flint test results, and the Bates

 12           number is VWNAOS 134131.  I believe it's

 13           part of the same document that is the

 14           remainder of the exhibit, but somehow we

 15           missed it in the copying.

 16   BY MR. MORRISSEY:

 17           Q.    But anyhow, the exhibit consists

 18   of a cover letter from Monarch -- to Monarch

 19   Environmental from Brighton Analytical.  Do you

 20   know who Monarch Environmental is?

 21           A.    I do not.

 22           Q.    And Brighton Analytical, is that

 23   some sort of testing lab?

 24           A.    I don't know.
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  1           Q.    Have you worked with them before?

  2           A.    No.

  3           Q.    But you received these results

  4   from the city of Flint, correct?

  5           A.    That's correct.

  6           Q.    And you understood these were the

  7   results that had been done -- that were the

  8   result of looking at the water at the campus,

  9   right?

 10           A.    The University of Michigan at

 11   Flint campus, yes.

 12           Q.    Yep.  And you reviewed the

 13   results?

 14           A.    Yes.

 15           Q.    And there had been 15 sites on

 16   campus tested, correct?  If you turn to

 17   page 134 --

 18           A.    Yes, from this document, it

 19   appears there were 15 different samples taken,

 20   yes.

 21           Q.    And if you turn to page 134145,

 22   there are results for a site described as NBCS

 23   third floor sample site.

 24                 Do you see that?
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  1           A.    Yes.

  2           Q.    And the total lead in drinking

  3   water found at that site was 29 --

  4           A.    Correct.

  5           Q.    -- correct?

  6                 And 29 is in excess of the action

  7   level, correct?

  8           A.    It's in excess of the 15 microgram

  9   per liter action level, yes.

 10           Q.    And a test result of double the

 11   action level for lead is of concern, right?

 12           A.    As I stated earlier, it may not

 13   be.  This is not the -- this is a one sample

 14   result.  It's not the compilation of the 90th

 15   percentile -- excuse me.  90th percentile

 16   calculation.

 17           Q.    Right.  What do you need to do

 18   from here to assess whether it's -- once you get

 19   this result, you need to do further work to

 20   assess whether or not there's a problem, right?

 21           A.    That's correct.

 22           Q.    Did you do that further work?

 23           A.    Yes.

 24           Q.    What did you do?
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  1           A.    You take each of the lead

  2   individual samples and list them in order from

  3   the smallest value to the largest value.  Then

  4   you take the number of samples times 0.9, and

  5   then that result is the 90th percentile for this

  6   sample set.  If you do the math on it, 90th

  7   percentile comes up to 6 micrograms per liter

  8   which is below the action level of 15.

  9                 The high result of the one sample

 10   at 29 doesn't mean that they violated the lead

 11   standards.  It means they had a sample or two

 12   above the action level.

 13           Q.    So once --

 14           A.    Let me finish.

 15           Q.    Go ahead.

 16           A.    In reviewing this data, it

 17   appeared to be a normal distribution of data

 18   from a statistical data set, 15 samples.  It's

 19   not 100, but it's 15.  And the difference

 20   between the 90th percentile and the maximum

 21   concentration out of that sample set is within

 22   the norm of what we typically see for monitoring

 23   data for lead.

 24           Q.    By this point, did you know that a
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  1   portion of the distribution system consisted of

  2   lead pipes?

  3           A.    I don't recall whether I did or

  4   not at this point.

  5           Q.    Okay.  And having one of 15

  6   samples at double the action level, did that

  7   lead you wanting to do any further analysis

  8   beyond just calculating the 90th percentile for

  9   those 15 samples?

 10           A.    No.

 11                 MR. MCELVAINE:  Objection.

 12                 You can answer.

 13           A.    No.  I already stated that this is

 14   a normal distribution of monitoring data.  A 29

 15   microgram per liter level would not cause me any

 16   alarm.

 17           Q.    So this didn't give you any pause

 18   that there might be an imminent lead problem in

 19   the city of Flint?

 20           A.    No, just the opposite.  It pretty

 21   much confirmed that they were in compliance with

 22   the Lead and Copper Rule requirements.

 23           Q.    And these 15 samples from one spot

 24   in Flint, was that all you had at that point?
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  1   non-carbonate hardness that are chlorides,

  2   sulfates, and nitrates.  And with experience in

  3   the region, I did a rough feel for what those

  4   numbers typically are, and those percentages

  5   then were used to determine what those values

  6   might look like.

  7           Q.    So did you turn to a resource and

  8   look up some standards or averages or regional

  9   types, or did you take this number out of your

 10   head based on your experience?

 11           A.    It's based on data from my

 12   experience.

 13           Q.    So in the course of preparing this

 14   document, you didn't turn to any books or

 15   websites or internal company charts that

 16   informed your numbers on this line that is

 17   identified Cl?

 18           A.    No.

 19                        - - -

 20        (Gnagy Deposition Exhibit 44 marked.)

 21                        - - -

 22   BY MR. BERG:

 23           Q.    All right.  Mr. Gnagy, I've handed

 24   you what has been marked as Exhibit 44.  It's a
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  1   document that states at the top, "City of Flint

  2   Drinking Water Lead & Copper Monitoring (July -

  3   December 2014)."

  4                 Is that correct?

  5           A.    That's correct.

  6           Q.    And for the record, this is Bates

  7   number VWNAOS020758.

  8                 Is this the lead test data that

  9   you said that you were given by the Flint

 10   representatives when you asked for it?

 11           A.    It appears to be, yes.

 12           Q.    Having now looked at it, can you

 13   recall and testify that this is, in fact, what

 14   you were given?

 15           A.    Yes.

 16           Q.    Okay.  Do you recall testifying

 17   that with respect to the action level calculated

 18   at a 90th percentile, that the action level in

 19   this test period was 6 or 6-micrograms per

 20   liter?

 21           A.    I did -- I believe I did state

 22   that, yes.

 23           Q.    And this bears that out; is that

 24   correct?
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  1           A.    It appears to, yes.

  2   .006-milligrams per liter.

  3           Q.    And tell me, if you can recall,

  4   who it is that you asked to give you this

  5   document?

  6           A.    Mike Glasgow.

  7           Q.    And did Mike give it to you?

  8           A.    Yes.

  9           Q.    And did you at that point discuss

 10   it with anyone else?

 11           A.    Mr. Chen.

 12           Q.    Okay.  Do you recall that

 13   discussion?

 14           A.    Off the top of my head, no.  We

 15   reviewed the data while we were at the plant.

 16           Q.    Do you recall having any meetings

 17   at which people sat around the table and

 18   discussed this document in which representatives

 19   of the city were present?

 20           A.    I don't recall that, no.

 21           Q.    How about any such meetings when

 22   representatives of the city were not present

 23   other than your discussions with Mr. Chen?

 24           A.    We discussed the data, I believe,
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  1   remember at least a statement that that was

  2   being done, yes.

  3           Q.    Okay.  So you recall that Warren

  4   Green may have alluded to it in his

  5   conversations with you?

  6           A.    Yes.

  7           Q.    Is Raftelis Financial a company

  8   that you're familiar with?

  9           A.    I am not.

 10           Q.    Yesterday in your testimony you

 11   indicated that you learned since you left Flint

 12   that the city was aware of lead results in early

 13   2015 that it did not share with you and Veolia,

 14   correct?

 15           A.    That's correct.

 16           Q.    And in your testimony yesterday,

 17   you referenced a test result from the Walters'

 18   residence.

 19                 Do you remember that?

 20           A.    I do.

 21           Q.    Were there other test results that

 22   you believe the city was aware of in early 2015

 23   that it did not share with you and Veolia?

 24           A.    I can't recall with the
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  1   information that I have looked at recently

  2   whether there were other sites within the city

  3   that U.S. EPA was investigating or not.  I do

  4   know from other presentations about this event,

  5   that there were lots of lead and copper samples

  6   taken throughout the city that were elevated.

  7           Q.    And it's your belief that the city

  8   was withholding that information?

  9           A.    I think they deliberately withheld

 10   it from us, yes.

 11           Q.    When you saw the test results from

 12   U of M-Flint, you specifically asked the city

 13   for their lead and copper test results, correct?

 14           A.    I testified to that effect, that

 15   we asked for lead and copper test results at

 16   some point, yes.

 17           Q.    Let's turn to Number 12.  Exhibit

 18   Number 12 is Mr. Gnagy's notes from February 10,

 19   2015.  And the page ending 100, there's a couple

 20   slash marks, and then it says "Plant tour."

 21                 Do you see that?

 22           A.    I do see that, yes.

 23           Q.    So is it true that the -- on

 24   February 10, there was initially a meeting, and
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 19   9:01 a.m., on the above date, before Carol A. Kirk,

 20   Registered Merit Reporter, Certified Shorthand

 21   Reporter, and Notary Public.

 22

             GOLKOW LITIGATION SERVICES
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                  deps@golkow.com
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  1                 MR. CAMPBELL:  Okay.  You can take

  2           that down.

  3                 And, Alaina, if you could bring up

  4           the March 12 report and scroll -- show

  5           the first page, first of all, and then

  6           we'll scroll to the back.

  7                 MS. DEVINE:  Exhibit 23.

  8                        - - -

  9        (Oswald Deposition Exhibit 23 marked.)

 10                        - - -

 11   BY MR. CAMPBELL:

 12           Q.    I don't know if you can see the

 13   date down on the bottom of the first page.

 14           A.    I can.  March 12.

 15           Q.    Do you see the March 12, 2015

 16   date?

 17           A.    Yes.

 18           Q.    Do you see that, sir?

 19                 All right.  So if we scroll all

 20   the way to the end, you're going to see a set of

 21   prioritized action items that Veolia North

 22   America recommended to the City of Flint on

 23   March 12, 2015.

 24                 And because they're prioritized,
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  1   they're numbered numerically 1, 2, 3, 4, and so

  2   forth.  And if you look at priority number 2 and

  3   scroll to the next page, you'll see these words,

  4   "Contract with your engineer and initiate

  5   discussions with the state on the addition of a

  6   corrosion control chemical.

  7                 "This action can be submitted and

  8   discussed with the state at the same time as the

  9   other chemical and filter changes saving time

 10   and effort.  A target dosage of 0.5 milligrams

 11   per liter phosphate is suggested for improved

 12   corrosion control."

 13                 Did I read that correctly?

 14           A.    Yes.

 15           Q.    Do you remember a little while ago

 16   in the deposition before our break, you said on

 17   more than one occasion that you just don't dump

 18   a chemical into the water in order to achieve

 19   corrosion control.  You have to look at it and

 20   study it and the like.

 21                 Do you remember that?  I'm

 22   paraphrasing your testimony.

 23           A.    I do.

 24           Q.    I didn't get your answer.  I'm
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  1   sorry.

  2           A.    I do remember that.  Yes.

  3           Q.    Yes.  Okay.  So on March 12, 2015,

  4   Veolia North America is saying to the City of

  5   Flint that it should get together with its

  6   engineer and the state, meaning the DEQ, to

  7   discuss the addition of a corrosion control

  8   chemical.

  9                 Do you see that?

 10           A.    I do.

 11           Q.    That's a perfectly appropriate

 12   recommendation, isn't it, sir?

 13           A.    It is.

 14           Q.    You would not take issue with that

 15   recommendation at all, would you?

 16           A.    I would not take issue with that

 17   recommendation in that first sentence, no.

 18                 MR. CAMPBELL:  Okay.  I'm done

 19           with that, Alaina.

 20                 And now I think I'll end up and

 21           then pass the witness with -- let me

 22           bring up the Flint Water Advisory Task

 23           Force final report.  We've marked

 24           that -- was that Number 5 or something
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  1   at that, yes.

  2           Q.    All right.  So Veolia North

  3   America in March of 2015 suggested to -- or

  4   recommended, specifically recommended, to the

  5   City of Flint, its customer, that it begin with

  6   an initial dose of phosphate of 1 milligram per

  7   liter, but to do so in conjunction with their

  8   engineer and the regulator, that is, the MDEQ as

  9   part of a study.

 10                 Do you remember that?

 11           A.    I remember seeing on the chemical

 12   list the 1 milligram per liter of

 13   orthophosphate, yes.

 14           Q.    A recommendation for the City of

 15   Flint to undertake that type of an evaluation

 16   with its engineer, meaning LAN, and with the

 17   regulator, meaning the MDEQ, is a perfectly

 18   appropriate and sensible thing to do; isn't it?

 19                 MR. SCHNATZ:  Objection to form.

 20           A.    Yes, it is.

 21                 MR. CAMPBELL:  Thank you.  No

 22           further questions.

 23                 And thanks for your time,

 24           Director.
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  1                    CERTIFICATION

  2

  3          I, Carol A. Kirk, Registered Merit Reporter and

  4   Certified Shorthand Reporter, do hereby certify that

  5   prior to the commencement of the examination, ERIC J.

  6   OSWALD, was duly remotely sworn by me to testify to

  7   the truth, the whole truth, and nothing but the truth.

  8          I DO FURTHER CERTIFY that the foregoing is a

  9   verbatim transcript of the testimony as taken

 10   stenographically by me at the time, place, and on the

 11   date hereinbefore set forth, to the best of my

 12   ability.

 13          I DO FURTHER CERTIFY that I am neither a

 14   relative nor an employee nor attorney nor counsel of

 15   any of the parties to this action, and that I am

 16   neither a relative nor employee of such attorney or

 17   counsel, and that I am not financially interested in

 18   the action.

 19

 20

 21   ________________________

  Carol A. Kirk, RMR, CSR

 22   Notary Public

  Dated:  November 20, 2020

 23

 24
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